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P-ROCEEDI-NGS
9:57 a.m

CHAI RPERSON HI LL: M. My, so we have our first
heari ng case when you get a chance.

MR, MOY: Thank you, M. Chairman. So this would
be Case Application Nunber 20168 of 50 F Street LLC. For the
record this is caption advertised for a special exception
under the Capitol Security Sub-Area requirenents, Subtitle
I, Section 605.6, to construct a penthouse and a rooftop
terrace addition to an existing m xed-use building, D3 Zone
at 50 F Street Northwest, Square 628, Lots 896, and 898.

As you are aware, M. Chairman, there is a request
from the applicant for a postponenent. And | believe the
applicant is with us this norning, sir.

CHAI RPERSON HI LL: COkay, great. Could you pl ease
come forward? H . Could you please introduce yourself for
t he record?

MR, KADLECEK: Hi, good norning. Cary Kadl ecek
from Goul ston & Storrs on behalf of the applicant.

CHAI RPERSON HI LL: GCkay. So, M. Kadl ecek, we saw
everything that's in the record concerni ng the post ponenent.
However, you have to be here because you guys mssed the
deadline in terns of being able for us to determne all of
this without com ng forward today.

Is there anyone here that's w shing to speak
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concerning this case? ay. So, M. Kadl ecek, why do you
guys need the postponenent ?

MR. KADL ECEK: Qite sinply, we're still
continuing to work with the Architect of the Capitol and the
Capitol Police. W net wiwth themthis past Friday, whichis
why the postponenent was late. W're continuing to try and
work out their concerns that they have expressed, and we're
hoping to get to aresolution fairly soon, which is why we've
asked for afiling deadline of March 4th and then the hearing
on March 11th.

CHAI RPERSON HI LL: Do you know what their -- have
you heard? Because, | nean, | renenber the case. And it is
your second post ponenent now. They didn't get you the letter
that you needed -- I'msorry. W didn't have the feedback

that we needed at the tine when we originally heard the

heari ng.

MR, KADLECEK: Right.

CHAI RPERSON HI LL: So what's been goi ng on?

MR, KADLECEK: It's hard to say exactly because
they -- first of all they're just slowto respond. And then

secondly, they're not very specific when they --

CHAI RPERSON HI LL: You're trying to figure out
what it is. Ckay.

MR. KADLECEK: Yes, yes. You know, it's security

i ssues. They don't give us a whole |ot of detail.
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6
CHAI RPERSON HI LL: No, that's probably -- good.

Ckay. Al right. | would agree wth the postponenent. Does
anybody have any questions of the applicant?

VI CE CHAI RPERSON HART: And do you think the week
is sufficient?

MR. KADLECEK: Well, we've al ready gi ven t hemwhat
our latest proposal is to address their concerns with the
nmeeting we had on Friday. So we're hoping that it's
sufficient, yes. | nmean, at sone point we know we have to
kind of cone to a resolution. But we're trying to push them
al ong so that we can get sone feedback and hopefully get this
all to a close.

VI CE CHAI RPERSON HART: | just didn't knowif that
week was enough, that's all.

MR. KADLECEK: Yes.

VI CE CHAI RPERSON HART: | f we should, you know,
| ook at -- give them several weeks to be able to actually
get, maybe if it's a nonth, you will be able to get all of
this kind of done so we don't have to continue to kind of
kick it down the road.

"' m not opposing, you know, noving into the --
what day is it?

MR, KADLECEK: Well, we're asking for the fourth,
which is next Wdnesday to file sonmething and then the

heari ng being on the 11th.
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7
VI CE CHAI RPERSON HART: The 11th, | nean, |'mnot

opposed to the 11th. | just was, you know, just trying to
keep it so that we weren't having to put it on there, have
toreviewthe stuff and then have to, you know, push it again
Sso.

MR. KADLECEK: Yes, | appreciate that. You know,
we're also trying to get themto nove al ong so.

VI CE CHAI RPERSON HART: | understand. | under st and.
It's not sonething that's necessarily within your control.
But you're trying to, you know, address sonme concerns that
are out there so. So that's it, M. Chairman.

MR MOY: M. Chairman:

CHAI RPERSON HI LL:  Yes.

MR, MOY: May | segue on Vice Chair Hart's
comrents and with respect to the timng? G ven the docket
sizes, actually staff would suggest rescheduling this two
addi ti onal weeks, which would put it at March 18 and for the
applicant to file any supplenmentals by March 11.

MR. KADLECEK: That's fine with us.

CHAI RPERSON HI LL: Onh, because that's the sane day
as the comm ssioner who originally heard it. Okay. So can
you tell me those dates again, M. My?

MR, MOY: March 18 and the applicant to file
addi tional information by March 11t h.

CHAI RPERSON HI LL: Ckay. M. Kadl ecek, is that
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good?

MR, KADLECEK: Yes, that works for us.

CHAI RPERSON HI LL: Gkay. Thank you so nuch.

MR, KADLECEK: Thank you.

CHAI RPERSON HI LL: M. My, do you vote on a
post ponenent or it's just continued on consensus?

MR MOY: You can do consensus or vote, either

way .

CHAI RPERSON HI LL: It seens |ike, does anybody
have any issue wth the dates that were proposed? | don't
see anyone nodding yes, so therefore we wll nove on

consensus with those proposed dates. Thank you.

Al right, M. My. You can go ahead and call our
next case when you get a chance.

MR, MOY: Thank you, M. Chairman. So that woul d
be Application Nunber 20208 of NPM Devel opers LLC. And |'m
goingtoread into the record as capti oned and adverti sed for
a speci al exception under the RF Use requirenents of Subtitle
U, Section 320.2, to convert a one famly dwelling into a
three unit apartnment house, RF-1 Zone. This Iis at 1345
Qui ncy Street Northwest, Square 2825 of Lot 106.

CHAI RPERSON HI LL: Ckay. Al right. Good
norni ng, again. |f you could please introduce yourselves for
t he record?

MR. CROSS: M chael Cross, architect.
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MR LEE: WMatthew Lee, architect.

CHAI RPERSON HI LL: Okay. So, M. Cross, we think
that we're having a problemwth this case. And so | don't
know whet her the O fice of Planning -- and | don't know if
anybody has kind of given you a heads-up. Li ke, we don't
think that we are able to grant anything concerning the 900
square feet requirenent for the units.

| think you're probably going to have to be back
here for a variance if you end up doing this. And it's
unfortunate. | don't know how we're going to be able to kind
of go back and forth because that 2 percent deviation that
you' re speaking to fromthe zoning adm nistrator, you know,
in 304.1, the deviations from the zoning regulations and
nodi fications to approve plans permtted by this section
shall not be applicable for any calculation or for
determ ning conpliance with Subtitle U, Section 301.2 or
320.2, which is the 900 square feet.

So it clearly says that you' re going to probably
have to conme back here for a variance. You can't be here for
a special exception for that issue that you' re having with
the project. So you can go ahead and respond to that if
you' d i ke.

MR. CROSS: | appreciate that. W were nade aware
of this just in the last 24 hours. (Qobviously, the PDRM on

this occurred last July. And we got ultimately a signed
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determnation letter in Novenber from the zoning
adm nistrator. A lot of tine and effort and noney has gone
into this project based on the PDRM f eedback and this letter
from the zoning admnistrator stating that he under his
authority gives us that relief required.

But, yes, we see the code section that you're
referencing. W do believe that we probably need to continue
this case and determ ne how to proceed.

CHAI RPERSON HI LL: Okay. | nmean, | wi sh there was
another way to do this. Because | understand how you got to

this point and | understand how you got down to this route.

In ternms of continuance, so | guess, does a
conti nuance help them at all, M. My or how would that?
Yes, | nmean, if there's any way that we can help facilitate

this, that would be sonething that |I'msure the board woul d
| i ke to do because you did go down this road al ready with the
zoning adm nistrator. But does OAG have a thought?

MR, RITTING Here's the issue. | think they need
to provide notice as if it were a new application. Now, you
woul dn't treat it |like a newapplication. You would continue
t he case so the nunber woul d be the sane and the record woul d
continue. However, for purposes of themgiving notice, you
would treat it |ike a new application.

In other words, they would have to submt either

a new self-certification or a new ZA letter. That would be
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treated as what would sort of start things. And then it
woul d be referred to the relevant District agencies and the
ANC and then it would sort of proceed as if it were a new
application even though it's a continued case.

CHAI RPERSON HI LL: Alright, M. Cross, |I'msorry.
So, you know, if you were going froma variance to a speci al
exception, you know, that's what |'m saying. If you were
going froma variance to a speci al exception, you know, then
there m ght have been sonething we could have done. But
since you're going from a special exception to a variance,
per haps, you know, that's where you're going to get, you
know, stuck.

So | suppose actually | would just go ahead and
talk wwth M. My and figure out, you know, when you m ght
be able to get back with us once you figure out what you
t hink your strategy is noving forward.

MR, CROSS: W' d agree to that.

CHAI RPERSON HI LL: Okay. So we're just going to
go ahead and continue this case, M. My, until we find a
date for it. And that's it.

MR, CROSS: Thanks for your tinme.

CHAI RPERSON HI LL: Sure. Al right, M. My. You
can call our next case when you get a chance.

MR, MOY: Thank you, M. Chairman. So that woul d

be Case Application Nunber 20065 of Dilan Investnents, LLC,
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as anended for special exceptions under Subtitle C, Section
703.2, from the m ninum parking requirenents, Subtitle C,
Section 701.5, and under Subtitle C, Section 807.2, fromthe
| ong-term bicycle parking space requirenents of Subtitle C
Section C, 802.1 to raze, R A-Z-E, the existing detached
principal dwelling unit and to construct a new eight unit
residential apartnment building, MJ4 Zone. This is at 1818
Rhode | sl and Avenue Northeast, Square 4208, Lot 7.

CHAI RPERSON HI LL: VWhile the Comm ssioner is
pulling up the slides, if there's anybody who needs to be
sworn in, if you could please stand and take the oath
adm ni stered by the Secretary to ny left. |f anybody m ssed
it, please stand. Thank you so nmuch. No, you can stay right
there. Yes, yes. You' re welcone.

MR, MOY: Do you solemly swear or affirmthat the
testinmony you're about to present in this proceeding is the
truth, the whole truth and nothing but the truth? Thank you.
You may be seat ed.

(Wtnesses Sworn)

CHAI RPERSON HI LL: Hi . If you guys could pl ease
i ntroduce yourselves fromny right to left.

MR, MEHVETOGLU:. |'m Jehat Mehnetoglu with Dilan
| nvest nent s.

CHAI RPERSON HI LL: Can you spell your nane for ne,

sir? You need to spell there.
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MR, MEHMETOGLU: J-E-HA-T.

CHAI RPERSON HI LL: Can you say that again?

MR, MEHMETOGLU: Jehat.

CHAI RPERSON HI LL: Jehat, okay.

MR, SULLI VAN: Marty Sullivan on behalf of the
applicant.

MR, MONTAGUE: Jerem ah Montague Jr. on behal f of
ANC 5C.

CHAI RPERSON HI LL: Good norni ng, Comm ssi oner.

MR. MONTAGUE: Buenos di as.

CHAI RPERSON HI LL: Wel cone back. Ch, wow. Al
right. Buenos dias. My bien, muy bien. Al right. So,
let's see, M. Sullivan, we did not hear from you or your
client the last tine.

And so | guess you could go ahead and wal k us
t hrough your presentation, and we'll hear what you have to
say. |I'mjust trying to see if there's anything specific in
there that -- yes, | guess just if you want to focus on the
criteria that you need to neet in order for us to grant the
appl i cation, speaking about the parking and t he bi ke parKki ng
and, sure.

Sol'll go ahead, and | see that you did drop down
the nunmber of wunits. But, M. My, if you could put 15
m nutes on the clock just so | know where we are.

And we'll start with you. And then as the
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Comm ssi oner knows, he'll have an opportunity to present as
wel |, ask questions as they are a party status or have party
status. So, M. Sullivan, begin whenever you would Iike.

MR SULLI VAN: Thank you, M. Chair, and nenbers
of the Board. This i1s Application 20065 for 1818 Rhode
| sl and Avenue Nort heast. | see | have a problem already.
Let ne -- hold on. Let ne try one nore thing here. Sorry.

CHAI RPERSON HI LL: Yes. We scheduled this
I ncorrectly. You can take all the tinme you want. There's
plenty of tinme today, M. Sullivan. So if you want to have
anot her tech issue, go right ahead.

MR, SULLIVAN. COkay. |I|I'mready. So 1818 Rhode
| sl and Avenue Northeast, the subject property is currently
a single famly house. As you can see fromthe picture, it's
in the MJ4 Zone.

The applicant is proposing to raise the existing
bui |l di ng and construct a new eight unit building. So the
par ki ng requirenent for an eight unit building in the MJ}4
Zone is one space. And the bicycle parking requirenment is
three bicycle parking spaces. And there's a bunch of
requi rements that go along with that bicycle parking. One,
that it be in a separate room and that two of those three
spaces be horizontal rather than vertical on a rack.

Ef fectively what we're proposing -- sothere's two

probl ems with those requirenents. First of all, the parking
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requi renent requires that we have 8 feet wi de access all the
way to the parking space. W have about, at its narrowest
point it's about 7-1/2 feet. | don't know if | have a
picture in the PowerPoint, but there's photos in the file
showi ng there's a driveway between the two properties. And
the driveway is usable, but it's not the required wwdth. So
there's no way to nake that one parking space, which we are
providing in the back, it's not | egal because it doesn't have
| egal access.

Simlarly, because of the work that we had to do
to get an accessible building here with the public space and
the retaining wall here, it inpacted the ability to have the
bicycle room So we're asking for relief from having the
bi cycle requirenment. In exchange for that, and as part of
the TDM plan overall, we are providing six bicycle parking
spaces rather than the three that are required. They're just
not in the correct format or the appropriate format.

So three of themare vertical inside the building
in an open space in a corridor and then there's three nore
storage |ockers outside the buil ding. W' re proposing to
have six total

"1l get to the requirenents shortly. |If you see
here, this shows where the bike spaces will be and that
they're in a corridor just inside the building on the | owest

| evel . The public space access requires -- yes? Were it
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says | ong-term bi ke.

VI CE CHAI RPERSON HART: What's the size that you
woul d have to do if you were trying to do themhorizontally?

MR, SULLIVAN. We would have to have themin a
separate room They're the correct size to have vertical
spaces, but we woul d have to have themin a separate roomand
two of them would have to be horizontal. | don't know the
exact dinmensions of that.

And then there's three provided outside. You see
on the top left of this diagram there wll be three
substantial storage | ockers where the bicycle actually goes
i nside a |l ocked | ocker and they can be used by the residents.
So there will be a total of six spaces.

And here's where you can see there's a potenti al
par ki ng space as well. This is accessible. [It's just six
i nches too narrow, the driveway.

VI CE CHAI RPERSON HART: And the reason that you

can't provide the horizontal -- you can't provide a roomis
because of -- can you just kind of talk about that a little
bit nore?

MR,  SULLI VAN Sur e. W originally when we
proposed the eight units, we were proposing an access that
had a lift in public space. And that allowed the access to
be on the main floor on the first floor rather than the

| owest | evel.
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And in our discussions with DDOT, they did not

want a lift in public space. And we cane to a proposal that
has an entranceway, you can see here on the right, where the
earth in public space is dug out here on the right and then

there is a straight in accessible path in that way. And that

MEMBER SHAPI RO " m sorry. Yes, if you could
pl ease -- if you could -- what your pointing to. |'msorry.
Yes, if you could -- thank you

MR SULLIVAN. That area. So this, putting the
mai n entrance on the | owest | evel then inpacted the bicycle
room and we would have lost a unit. And so, instead, we're
proposing this instead with the six spaces, the additional
spaces out back and still including three spaces. They're
just not in a separate room

The general speci al exception requirenents
granting relief will be in harnony with the general purpose
and intent of the regs. This is the MJ4 M xed Use Zone.
And the provision of an eight unit apartnment building is
consistent with the purposes of MJ  And al so even though,
of course, we can't technically neet the requirenments for
either one of these, we are providing bike spaces and a
par ki ng space.

Regarding the criteria for approval of the speci al

exception for parking, there are several different criteria,
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only one of which we have to neet. And we believe we neet
several of them
First, due to the physical constraints of the

property, the required parking spaces cannot be provided

either on the ot or within 600 feet. There is no alley
access. The only access is through this 7-1/2 foot w de
accessway.

Two, wdening it would cause significant inpact
to an existing retaining wall that's in public space and the
bui | di ngs thensel ves. So we are not able to w den that path
beyond the 7-1/2 feet. That's one of the requirenents.

Anot her, the use of the structure is particularly
wel | -served by nmss transit, shared vehicle, or bicycle
facilities. The subject property is well served by nass
transit. It's 371 feet fromthe Rhode Island and 18th bus
stop, .1 mles fromthe Capital Bi keshare station, and |ess
than a mle froma car rental location, and 1.2 mles from
t he Metro.

W don't believe that this proposal with just
relief for one parking space would be likely to create
additional traffic congestion in the nei ghborhood.

Any reduction in the required nunber of spaces
shall only be for the anpbunt that we're unable to provide.
We're only asking for the one. And we have provided a

transportati on demand managenent plan that we think is fairly
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substantial, especially in relation to the bicycle parking
spaces.

Regarding the bicycle spaces special exception
specific criteria, again, simlar tests due to the physi cal
constraints of the property, the required bicycle parking
spaces cannot be provided on the |ot.

And the underlying thing here is we're going to
|l ose a unit if we provide the bicycle storage room If we
go down to seven units, we're not required to provide any
bi cycl e spaces. So we think that |losing to seven, we don't
even need the relief.

W think it's a benefit to have the eighth unit
and have the building be accessible in the way that DDOT
would like it to be and also to provide six bicycle parking

spaces as opposed to zero, which would be required i f we | ost

the unit.

MEMBER SHAPIRO: M. Chair? | just want to nake
sure | understand. If you drop fromeight to seven units,
then you're fine on the bicycle. You no |onger need the

bi cycl e requirenents.
MR, SULLIVAN: Correct.
MEMBER SHAPI RO Parking is still an issue t hough.
MR, SULLIVAN: Parking is an issue. You know, we
woul d have to do five units. Parkingis still a requirenent.

MEMBER SHAPI RO kay. If you dropped down to
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five, you would --

MR SULLIVAN: Startingwithsix units, |'msorry.
You're right, six, seven and eight units requires one space.

MEMBER SHAPI RO, So if you went down to five
units, then you could by right --

MR, SULLIVAN: Correct.

MEMBER SHAPI RO. Ckay. Thank you.

MR, SULLIVAN. And then --

CHAI RPERSON HI LL: And j ust since he used t he word
by right, M. Sullivan, again, the height and the nassi ng and
everything is also by right. It's just the matter of the
nunber of units triggering the parking and t he bi ke par ki ng.

MR, SULLIVAN. Correct. W're not asking for any
relief for the building itself.

CHAI RPERSON HI LL: Ckay. In ternms of the
recommendations from DDOT in the TDM plan, so you and DDOT
are on the sane page with regards to your TDM pl an, correct?

MR, SULLI VAN:  Yes.

CHAI RPERSON HI LL: And you're in agreenment with
their conditions?

MR, SULLI VAN:  Yes.

CHAl RPERSON HI LL: Ckay.

MR, SULLIVAN: That's all | have. The owner is
with us if you have any questions for himor for nme. Thank

you.
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CHAI RPERSON HI LL: Does the Board have any

questions of the applicant?

VI CE CHAI RPERSON HART: Coul d you just tal k about
the conversations with the comunity? |In particular, the
next door neighbors, and | know that you brought this up
earlier, and I'mnot sure if I may have mssed it, is there--
there was a di scussion about an easenent with the -- the ANC
seens to be talking a |ot about the easenent and the fact
that there may not be the ability to have half of the, you
know, that the owner, that M. Jehat has half of the driveway
or not half the driveway. Could you just kind of describe
some of that and the conversations with the next door
nei ghbors and t he ANC?

MR. SULLIVAN: Sure. And | can turn it over to
the applicant as well to talk a little bit nore about the
interactions with the neighbor. But the easenents-- But
first of all, the reason we're asking for parking relief is
we're not relying on the parking space. W' re providing the
par ki ng space as a potential space.

And the residents of the building would be free
to use it or not use it. W're not sure if they would. But
because it's not a required space, we're just asking for
relief from the space. And we believe we neet those
requiremnents.

But there is an easenent of record encunbering
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both properties, that 4-1/2 feet on each side, and actually
the easenent is wider than the actual anmount of space that's
avail able for use because it's contenplated to be 9 feet in
total .

So the property line runs right down the mddle
of the driveway. So the property on the left is encunbered
by the use of the property on the right and vice versa. So
It's a typical shared driveway and it's of record.

VI CE CHAI RPERSON HART: And you're noting that you
can only provide -- I'mtrying to think of how nuch 7-1/2 --
so the driveway would only be 7-1/2 feet wide at its
narrowest because of the retaining wall that's at the very
end. And you're not changing that retaining wall that's, |
guess, this retaining wall, the edge of it, not the face that
we' re seeing, but the part that's going up along the driveway
itsel f. You're not changing that at all. You're not
changi ng that, noving that or anything.

MR, SULLIVAN: Correct. Correct. And that's all
public space up to where you see the front of the building
now. So that whol e rai sed area behind the retaining wall is
public space and actually the tel ephone pole cane into play
in that discussion as well because we did investigate the
possibility of gaining the 8 feet. But that was not feasible
in light of the pole and in light of public space DDOT

per sonnel concerns about how we actually access the buil ding
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and how nmuch of that area we disturb.

VI CE CHAI RPERSON HART: Ckay. And so the
nei ghbor, could you just tal k about the nei ghbor, their kind
of reaction to the project or --

VMR NMEHVETOGEU: | would love to talk about it,
yes. Hello, again. | purchased the property | ast year. And
when we first bought it, you know, ny office is in the
nei ghbor hood. My office is two blocks away from this
property. And |I'mthere, three, four hours a day at | east
innmy office. My flooring store is there, 1600 Rhode | sl and
Avenue.

And, you know, | had great relationships when |
built the property right behind this on 1904 Irving Street.
And | met with ny neighbors. And during the construction,
| attended all of their needs. And, thank you, they cane for
the ANC to support ny -- you know, just to testify that | had
been a good nei ghbor, and they had no conpl aints about ne
because | had a vested interest, I nmean, wth the
nei ghbor hood. | nean, we're just good people. But we also
have ot her, you know, our store is there so we're actually
a nei ghbor there.

And when | bought this, | knocked both doors. |
haven't heard nothing. And | recently got an enmail from a
nei ghbor about the property being vandalized, and there was

trash in the front. And because I'min the neighborhood, I
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took care of it the next norning and, you know, | replied to
the email. | said, you know, | intend to build an eight unit
apartnent building. | would |love to neet ny neighbors. |

can prove that |I'ma good nei ghbor.

And | think | did ny part. And as a devel oper
also as a local business owner, | intend to build a good
relationship wiwth the community. They buy floors from ne.
I"'mthere four, five hours a day in ny office at least. |
think, | believe | will be a good nei ghbor.

CHAI RPERSON HI LL: And when you had the neeting
with the ANC, could you just describe that?

MR, MEHVETOGLU. Sure. | got up and | told ANC
that ny imedi ate neighbors that are at the present, you
know, if they have any questions, how |'ve been, you know,
they're happy to answer. | told themthat, you know, |I'ma
part of the neighborhood as well. |'ve been in the
nei ghbor hood for five years. And | said behind this building
on 1904 Irving Street, |I'm sure everybody has been there.
It's inpeccable. You know, | take care of the presence of
the building. And it's a 12 unit apartnent buil ding.

CHAI RPERSON HI LL: Yes. VWhat | was trying to
understand was the nei ghbors have brought up sone issues.
And so if you could talk about sone of the issues that
they're raising with regard to transportation inpacts.

MR, MEHMETOGLU: Onh, yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O OO d W N P+ O©O

25
CHAIRPERSON HI LL: Inregardto -- that's what |'m

| ooking for for that. | assune that you're going to try to
have good relations with the neighbors. ['"'m trying to
understand from a planning sense the issues that they have
rai sed.

MR MEHMETOGLU: | understand. You know, the curb
cut has been there for 50 years. And the easenent has been
there. And both properties have been parking in the back.
W are required one parking. And | think DDOT or anybody
doesn't have a problem for us to use the parking, which we

are required to offer one.

It will still be parking for one car, but it won't
be a conform ng space. So | think our -- | tried to explain
our inmpact will be m nimal.

CHAI RPERSON HI LL: Yes. But you've seen the ANC s

MR, MEHMETOGLU: Yes.

CHAI RPERSON HI LL: -- their issues.

MR, MEHMETOGLU: |'ve seen --

CHAI RPERSON HI LL: But | don't know, M. Sulli van,
if you could weigh in as well.

MR, SULLI VAN: Sure. | nean, we've got three single
famly houses in the MJ4 Zone. These are conpletely
I solated from other residential wuses. So it is not

surprising that they would have sone concerns about the
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overall -- about elimnating one single famly house in the
m ddl e of two others and putting up an apartnent buil ding.

So | suspect that the concern is around that and
because the relief itself is relatively mnor and | don't
think -- and I think we've shown that we're asking for relief
for one space, and we're providing three nore bicycle spaces
t han we need to.

So | think in light of what the -- and there is

no limt to the nunber of units. But we did lower it to
eight units as well. So we think that the potential inpacts
fromthe relief are not material. But | would suspect that

some of the other concerns are just in the change, the
significant change fromtaking a single famly house to an
apartnment buil di ng.

CHAI RPERSON HI LL: M. Sullivan, real quick, can
you show nme again on the plans the parking spaces or the
par ki ng space?

MR, SULLIVAN: It's on the bottomleft here. It's
an 8 by 16 parking space and underneath is the driveway on
the bottom of this plan.

VI CE CHAI RPERSON HART: So the driveway woul d be
her e?

MR, SULLI VAN:  Yes.

VI CE CHAI RPERSON HART: And t hen t he par ki ng space

Is over here to the left?
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MR. SULLI VAN: Correct.

MEMBER SHAPI RO So when we were | ooking at that
other picture, that front picture of the apron over there,
that's what's in the bottomright of this plan you have in
front of us?

MR, SULLIVAN: Correct.

CHAI RPERSON HI LL: Can you show us the front of
the buil ding again? No, the proposed pl an.

MEMBER SHAPI RO: Which is the front? Wat's going
on here? Onh, the front elevation, | see.

MR SULLI VAN: The front elevation is on the
right.

MEMBER SHAPI RO  Got you.

CHAI RPERSON HI LL: So you guys went down from 10
to 8 units, is that right?

MR, SULLI VAN: Yes.

CHAI RPERSON HI LL: So why did you go down from 10
to 8?

MR SULLI VAN | believe it was the discussion
wi th DDOT on the public space issue, accessing the building
i npacted the nunber of units.

CHAI RPERSON HI LL: GCkay. And then so that changed
t he massi ng of the design.

MR, SULLIVAN: Correct.

CHAl RPERSON HI LL: Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O W N P+~ O©O

28
MEMBER SHAPI RO  Two questions about this parking

| ssue again. You have Exhibit 12, which lists proximty to
mass transit. First of all, I"'malittle confused about some
of the information on that.

| mean, can you go through a bit, is there a bus
line that's right in front of here? And is that not a factor
or considered to the four because there's no reference to
t hat here.

There's a reference to the proximty to the rai
and every Metro station, which feels like it's 28 m nutes
away or whatever it is. So that's a |long walKk. So I'm
trying to understand what case you' re maki ng around why this
is -- it's not clear what you' re saying that provides the
data that this is proximte to mass transit, especially if
you' re not nentioning the bus routes.

MR. SULLIVAN. There is a bus route --

MEMBER SHAPIRO Did | miss that?

MR. SULLIVAN: -- in the PowerPoint. It's 371
feet from Rhode Island Avenue and 18th Street bus stop and
a Capital Bikeshare station .1 mle away.

MEMBER SHAPI RO, | saw the Capital Bikeshare
station, yes. The other thing is you nentioned that there
was no way to find offsite parking.

MR SULLI VAN:  Correct.

MEMBER SHAPI RO Can you talk that a bit with us
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and what ki nd of, you know, where's the evidence for that for
us?

MR, MEHMETOG.U. There i s no parking garage within
600 feet that I'maware of. And also we have-- the property
is |andl ocked from the back. | nmean, there's no way | can
get an easenent through the back, and there wasn't a parking
for sale or there wasn't a parking |lot that we could provide
parking within the vicinity of the property.

MR SULLIVAN. And we sort of -- | guess we based
our anount of evidence on past cases in this that have been
rat her anecdotal about the 600 feet, and it's very rare to
find spaces avail able that aren't already sati sfying anot her
par ki ng requirenent that you can't take away from sonebody
el se because they're using that as one of their required
spaces.

MEMBER SHAPI RO Ckay, Thank you Comnm ssi oner.

CHAI RPERSON HI LL: Okay, Conmi ssioner, do you have
any questions before you meke your presentation for the
appl i cant ?

MR, MONTAGUE: | do.

CHAI RPERSON HI LL: Ckay, sure. Go ahead.

MR, MONTAGUE: I'"'m working -- apparently the
drawi ng has changed again since the ANC presentation. But
| want to talk about the building as represented on the

drawings in relationship to the rear parking space. Ckay?
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So the current house that's to be razed is 19 feet
fromthe granite wall, which is the beginning of the public
space. The proposed building will be 22 feet. So it's
actual ly setback three additional feet.

But when | get to ny presentation, when [|'m
sitting there trying to rebuild fromtheir drawi ngs, | had
an issue with the lot. The total lot left on the west side
Is 87 feet in |ength. But if you take the 22 feet from
public space, the 50 feet fromthe building, you' re already
at 77 feet, right?

There is an additional -- | don't have ny gl asses
-- 14 feet in the background, which brings that to, what, 88
feet? So given it's 87, if you take that and you take the
77 feet fromit, it leaves you 10 feet for a parking space
in the rear. kay?

So al | your bi ke | ockers, this, that and any ot her
has to fit within that fromthe rear of the building to the
property line, the rear property line. So where it says here
that there's a rear walk in this, that and any other,
accordi ng fromthe applicant's drawi ngs, not possi ble. GCkay?

So I"'mnot trying to nitpick. [|I'msinply saying
that if | do the math on these drawi ngs, the nmath doesn't
al l ow what the applicant is trying to do.

CHAI RPERSON HI LL: Ckay. That's good. So,

Commi ssioner, |'m just trying to -- and | appreciate you
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goi ng through this. So your question, you don't think the
drawi ngs are correct.

MR, MONTAGUE: Correct.

CHAI RPERSON HI LL: So you're asking the applicant
how -- you have a bunch of questions about the draw ngs.

MR, MONTAGUE: Because it goes into the ability
to provide a parking space in the rear. Ckay? And the
anount of rear yard space that's there. Evenif it's the MJ
4.

VI CE CHAI RPERSON HART: So | was | ooking at the
plat to try to understand sonme of this because that's kind
of where you should be |looking to figure out what the kind
of metes and bounds of the property are. And so you're
trying to understand where all of these pieces fit within the
entire lot. You think that there may be sone discrepancy.
What is the amount of discrepancy? Are you thinking that
there are 5 feet that are -- or are you thinking nore like --

MR. MONTAGUE: More like 10 to 15 feet. And I'm
not 100 percent sure because if you go to the Atlas Plus and
pull up the -- or you go to Surveyor and ask, the Surveyor
says it's 187 by, | think, 34-1/2 feet along the face of
Rhode I sl and Avenue.

VI CE CHAI RPERSON HART: Yes, | nean, the plat
itself is 35 feet it looks like. | can't tell you the | ength

of it, and I"'mnot sure if M. Sullivan has that i nformati on
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for it, but the basic question is trying to understand the
plat, just to understand what the pieces are that wll
actually fit wthin that and whether or not the property
itself is wider, whether or not what is proposed is w der
than what is actually -- it's just |arger.

MR. MONTAGUE: Longer.

VI CE CHAI RPERSON HART: "' m just saying |arger
than what is --

MR, MONTAGUE: Yes, right.

VI CE CHAlI RPERSON HART: You're right. It is
| onger if those dinensions are accurate. | mean, | don't
know if M. Sullivan can just -- the plat that we have in

Exhibit 44D, that's the nost recent plat?

MR.  SULLI VAN: It is. But it was showi ng two
spaces, which we thought was being anbitious, and we didn't
want to overprom se so we changed that to one space. But the
area is -- | can't -- | nean, it's showng 15 feet there.
It's showng 8 by 16. | don't know t hese neasurenents to be
i naccurate, but | can't certify to them personally.

VI CE CHAI RPERSON HART: And right now we can't go
beyond what the -- | nean, they have a plat that actually
descri bes what all this stuff is. | understand that you may
not agree with that. But | think we have an answer to that.
This is going to be checked once it goes, if it is approved,

once it goes to the permtting aspect of it. So it's not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

33

like this is going to be-- this is the | ast whatever.

MR. MONTAGUE: The | ast hurrabh.

VI CE CHAl RPERSON HART: | nean, if there are ot her
questions that you have with this, | think the di nensions are
what they are, and | understand that you may not agree with
them but right now !l think that's what we have.

MR MONTAGUE: Okay. I'll give you that. [I'II
save the rest for when | give ny presentation. It won't be
long. We won't drag this out.

CHAI RPERSON HI LL: Ckay. That's fine. Al right.
So, Commi ssioner, |I'mgoing to go ahead and put 15 m nutes
on the clock there as well for you. And if you want to
switch up there with M. Sullivan. You need to turn on the
m crophone, Commi ssi oner.

MR. MONTAGUE: Sorry.

CHAI RPERSON HI LL: That's all right.

MR. MONTAGUE: |'ve been here enough to have known

t hat .

CHAI RPERSON HI LL:  You woul d t hi nk so.

MR, MONTAGUE: My apologies. Ckay. These are
drawings that | created based on ny neasurenents of the

proposed buil ding, the existing buildings and doing this at
10 degrees in the weat her, you know. But it's nmy best effort
to try just to depict what some of the community concerns

are.
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CHAI RPERSON HI LL: Sure. That's all right.

MR MONTAGUE: So on Page 1, it basically shows
that there are three buildings, three residential buildings
in M4, Mst of themare -- two are 1923 buil di ngs, which
are 1-1/2 stories. Those are the ones to the left, which is
1816 and 1818, which is the mddle. And 1820, whichis atwo
story, which is on the east side of the proposed property.

In addition, it shows the, what do you call it,
driveway to the west of the proposed property.

VI CE CHAI RPERSON HART: Can you bend the m c¢ down
a bit?

MR, MONTAGUE: |'m sorry.

VI CE CHAI RPERSON HART: There you go. That' s
better.

MR, MONTAGUE: Are we good?

VI CE CHAI RPERSON HART: Thank you.

MEMBER SHAPI RO That's the driveway you're
t al ki ng about ?

MR  MONTAGUE: Yes. It sits between 1816 and
1818. And that's where the property |line between the two
runs dead center between the two properties. Ckay. So |
don't know about easenents, this, that and the other, but
there's a general holding of the conmunity, either rightly
or wongly, is that if, unless the property at 1816, the

bl ui sh gray house, has sonehow agreed to this new building
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put in beside it, getting to that parking space is not
possible. It has to be a nutual agreenent between the two
parties, not sinply that there was an easenent that has pre-
existed the building of this. So, yes, sir.

VI CE CHAI RPERSON HART: | didn't have a questi on.
But | guess we do have a question. So, and maybe this is a
question for the applicant, M. Sullivan, the easenent itself
IS running wth the | and?

MR, SULLI VAN:  Yes.

VI CE CHAI RPERSON HART: So there i s an easenent --
| nmean, | know on the plat it shows us an easenent. But that
agreenent, do you have any additional information about the
-- like when it was --

MR, SULLI VAN: | mean, we can submt that. |
didn't think that was necessarily rel evant because we're not
-- we're asking for relief. But we can submt -- there is
a witten easenent.

CHAI RPERSON HI LL: | was just curious, and |I'm
talking to the Conmm ssioner, | nean, that's the whol e point
of the easenent, neaning they have to all owthe people to use
it. Like, it is there whether or not they didn't want to use
it or not. That's the whole point of the easenent.

MR, MONTAGUE: (kay.

CHAI RPERSON HI LL: No, |I'mjust saying, |ike, even

if the blue house didn't want to allowthemto do it, there
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Is an easenent. And so they have to let themdo it.

MR,  MONTAGUE: Ckay. Al right. So Slide 2
basically just shows the two properties at 1816 and 1818 and
the property line in the mddle of the driveway.

This is ny attenpt to depict the proposed buil di ng
in relationship to the two existing buildings based on the
drawi ngs that the applicant put on record so.

VI CE CHAI RPERSON HART: Not bad. |'msaying that
we're all |ooking, Iike, wow, you did this yourself. Lot s
of free tinme for Conm ssioner Montague, eh?

MR, MONTAGUE: No. It was sandw ched i n between,
but it was, like, 96 hours' worth of work.

VI CE CHAI RPERSON HART: | woul d see that as being
t hat .

MR, MONTAGUE: But anyway, so the proposed
bui |l di ng has wi ndows to its west side. It has no windows to
its east side. So east side is where the two story is. West
side is where the blue-gray building is. So if built as
proposed, then the people to the west have a clear view of
the property that's next door. Ckay?

So there would be a privacy issue increased over
the existing one single famly, one single famly. So now
you're going to have at least four units that are peeping
over into whatever is next door.

So the point by the adjacent neighbors, the
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nei ghbors in the rear, which are on Irving Street, their
thing is that they believe, as do I, that it is unrealistic
to say that you are going to build eight units and then the
majority of -- even though you provide six spaces for
bi cycl es that six of those people are going to ride bicycles
and not bring a car. That is unrealistic. GOkay? | would
say at a mninmumhalf of the people are going to have a car.

Even though there are bus lines within a short
wal ki ng di stance, and so t he nei ghbors are already -- the one
that livesin-- M. King and his famly who live in the two
story, he already has to park across the street because there
is restricted parking during the day on Rhode |sland Avenue
at this location. Al right?

So their concernis not only, as you said, the MJ
kind of takes care of the height, this, that and the other,
but the fact that there are three simlar houses of simlar
design arising from roughly the same four, five year
devel opnent period to the present and now you want to insert
i n between this rather substantially | arger buil di ng conpared
to what was there before. Ckay?

So | understand the easenent is being asked for
because you can't provide the parking space so therefore
you' re going to substitute bicycles for it inlieu of. ay?

But it doesn't mtigate that people are going to

bring additional cars into the neighborhood. That is a
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given. And anybody who thinks that's not going to happen is

msled or msinforned. Al right?

So beyond the other designs, and | have one nore
picture, so this shows the buildings |ooking west to east.
And it just gives you a rough idea of the nmassing of the
bui | di ngs and the wi ndows and the detrinent to the comunity
that this building would -- |I'"m not saying that this could
not occur in the future if the other two buildings weren't
there. Ckay?

But at this present tine, it is -- the entire
community and particularly -- |1 haven't tal ked to the person
in the gray-blue house. Gkay? | don't knowwho it is. And
t hey have not voiced any opinion about it one way or the
ot her that | know about.

VI CE CHAI RPERSON HART: How about on the east
si de?

MR, MONTAGUE: The Kings, big. In fact when Jehat
said that he had gotten an email fromthe neighbor, it was
fromM. King in the two-story house.

VI CE CHAI RPERSON HART: And there are no w ndows
on the east side of the building.

MR, MONTAGUE: On the proposed building. | just
didn't put themin on here for lack of tinme to put themin
on the King house. Because the King house has w ndows on

bot h si des.
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MEMBER SHAPIRO. Right. | nean, | think part of,

and first of all, you know, advocating for your community and
the residents is your job and you're doing it admrably.

But what's before us, though, is a narrower issue
t han what you're presenting because the actual, and | think
M. Sullivan had noted this that, you know, the buil ding
height is by right. So the only real issue before us is the
relief that they're requesting around the bicycles and the
par ki ng.

And that goes away if they reduce the nunber of
units down to five, | think, M. Sullivan said, six. So |
hear you loud and clear that it's difficult for folks, for
t he nei ghbor to see a building of this size. And |I don't
know what to say is that the size of the building isn't
what's before us.

MR- MONTAGUE: So the issue is if the easenent
didn't exist and it was just a plain driveway between the
two, then the conversation would be different.

VI CE CHAI RPERSON HART: Well, | think the issue
that's before us is that even though they are required to
have one par ki ng space, they are provi di ng one parki ng space.
The access to that parking space is not sufficient.

So the wwdth of that is I ess than the 8 feet that
is required and that width is | ess than 8 feet because there

are existing retaining walls that i npede and encroach on t hat
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easenent that's there.

Because they're not building tothe property line,
t he wi ndows that you're showi ng on here, they're not at-risk
w ndows because they're not on the property |ine on the west
side. So they are able to add those w ndows i n.

On the east side of the building, and you can
correct me if I"'mwong, M. Sullivan, but | didn't see any
w ndows on the east side because they're on the property
line. And so those are at-risk windows. So they would have
to-- if sonebody built next to them they could build to the
property line and then you woul d have, you know, the issue
of those wi ndows woul d have to go.

And so they don't have that issue on the west side
because of it's not on the property |ine because of this
easenent that we've been tal king about. You know, it nakes
a space for that driveway to be included in there. So sone
of this is -- and then the nmassing of the building is not
something that's really before us.

If this were an R Zone then there would be a
| esser, you know, height than sone of those R Zones. [t's
an MJ Zone that allows this height, this kind of nassing.
And so they are not seeking relief fromthat. They're within
t hat .

They're looking at the relief that's associ ated

wi th the amount of parking and the anount of vehicl e parking
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and bi ke par ki ng because those things are -- they have i ssues
wth trying to provide those in the building or on the | ot.

MR, MONTAGUE: Ckay.

VI CE CHAI RPERSON HART: And so that's kind of
where we are and we are -- | wunderstand the points that
you're raising wwth respect to the nunber of people that nmay
be driving.

The zoning requires that there be one space in
this instance for this particular -- that they are required
to provide. And the hard part about all of that is where
el se do they park if they are not parking on that -- you
know, if they are driving and they're not parking on that
lot? And so that's kind of the question.

CHAI RPERSON HI LL: Yes. So, Conmm ssioner, | guess
to echo again what M. Hart said, again, in terns of the
parking, right, so they have to provide the one space. And
they're providing a space, but they're not technically
provi ding a space, so that's why they're here for that. And
then there's the bike parking that -- they're providing the
bi ke parking, but they're not technically providing it the
way they're supposed to provide it.

So your opposition, or the opposition that has
been fromthe community, has it been primarily, well, | guess
t he nmassing and the concern about the parking, correct?

So even if it were -- | nean, let's just say we
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were five units, right? You would have five units. Thi s
could be conpletely done as a matter of right at this size
and you woul d have five units rather than eight, do you see,
with no parking. But still the opposition fromthe residents
t hat you guys have had has been primarily the massing and t he
possibility that the eight units will create nore of a
par ki ng situation.

MR, MONTAGUE: True.

CHAI RPERSON HI LL: And when you're in the ANC and
when M. Sullivan cane to deliver it and all these things,
even at the eight units, the conmunity understood that there
was only one parking space that they had to provi de, correct?

MR, MONTAGUE: Correct.

CHAI RPERSON HI LL: Ckay. Ckay.

MR, MONTAGUE: | nmean, in his presentation, he
said we only -- we're limting our -- we're seeking relief
in this narrowissue. So it would --

CHAI RPERSON HI LL: Well, they only have to seek

therelief inthat issue. | nean, that's the i ssue they have
to seek the relief in. No, no. ['"m just trying to
understand -- what I'mtrying to say is that, and |I'm just
clarifying what | was curious of from your ANC neeting.

They're only required to provide one parking space, right?
So your conmunity mght have wanted to have eight parking

spaces because there's eight units, right?
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|"mjust trying to understand what the community
woul d have, you know, been happy about, right? And what |I'm
saying is they're only supposed to provide one, right? And
so I'm trying to figure out when they would have been
sati sfi ed.

MR, MONTAGUE: They woul d have been satisfied if
t his house had been rehabilitated or another house built in
Its -- a single famly residence built as opposed to an
apartnent buil di ng.

CHAl RPERSON HI LL: Right.

MR, MONTAGUE: Everybody clearly understood that
it was an MJ 4. But it didn't change the single nenber
district, the inmediate nei ghbors or the full Conmm ssion's
opi ni on about the appropriateness of this at this tinme.

CHAI RPERSON HI LL: Right. And probably, and t hen
"1l let the Conm ssioner speak. | guess what we tend to
struggle with, Conm ssioner, is that there are things, again,
when peopl e are here before us for a special exception, that
nmeans that the Zoning Comm ssion thought that these things
were things that could be all owed.

They are within the Code i f special criteria could
be net and if they could neet the special exceptions. So
that's what we're here to kind of determne. And if we think
that the special exception criteria has been nmet, then we

basically have to approve it, right?
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And so | guess what I'mtrying to -- and |' mj ust
because we have a little tinme here because the appeals don't
start until 1 o'clock so | don't have a | ot of cases here so
we're going to have a little bit nore tine to kind of I|ike
talk this through a little bit is that, you know, you can't
tell people what to do with their property, right?

And so, you know, they could build sonething this
big but with five units rather than eight, right? And in
terns of what you're saying that at this tine, right, and I'm
just kind of continuing to have this discussion with you,
Commi ssi oner, because you do come here often enough and
you' ve seen us when we've had 15 cases and how we have to
kind of work as quickly as we can because this is basically
a vol unteer job.

MR. MONTAGUE: And | appreciate it.

CHAlI RPERSON HI LL: Wll, that's nice that you
appreciate it. | don't know if everybody appreciates it.
But it's nice of you to say so. But if you want to conme to
a different hearing, | can tell you when the date is and
where to go at the Gty Council as opposed to who usually
shows up to us that -- anyway, ny point is this is the
begi nning of the change that you're speaking of, right?

And so that other building is probably going to
go and there will be anot her apartnent buil ding and then the

other building will go and there will be another apartnent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P P PP,
oo A W N b O © 00O N O O W N P+~ O

45

bui | di ng. And whether or not -- and |I'm just kind of
continuing this discussion, this possibly nmakes that property
nore valuable now than it was before because now this
opportunity presents itself.

However, | definitely understand that if | own
t hat house next door and now this building is going to be
built before nme, I would not necessarily be happy about it,
particularly if | had |ived there for the past 30 years with
a blank wall, | nean, just, you know, and enjoyed that.

| guess what |'mtrying to say even us, you know,
as nenbers of the Washington D.C. conmunity and |'ve |ived
here ny whole life, whichis, you know, not terribly | ong but
still 40 plus, 50 years, whatever, |onger than some have been
before us arguing things here in terns of how |l ong they've
l'ived in DC

Anyway, the long and short of it, and |I'm going
to let you finish your presentation, we're here for the bike
par ki ng and the one spot parking. And so outside of that,

is there anything else you would |ike to add?

MR, MONTAGUE: No. |'ve represented the
community's and ANC s concerns in the matter. So | guess
it's just to hear fromthe O fice of Planning. OCh -- not to

tell your job.
CHAI RPERSON HI LL: No, that's fine. That's fine.

| rmean, it's disappointing. I'm sorry that -- and |
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understand why. But | amsorry that your ANC was not able
to enbrace this project. And | don't know whether it's going
to pass or not, but | can totally see why, if | |ived next
door to this, I wouldn't want it to be built next to ne at
this point in tine.

Al | right. Is there any questions --
Comm ssi oner, you had a question? M. Sullivan, did you have
any questions for the Conm ssioner?

MR SULLIVAN: No, thank you.

CHAI RPERSON HI LL: Ckay. So I'mgoing to go ahead
and turn it to the Ofice of Planning.

MR,  COCHRAN: Thank vyou, M. Chair. oP
under stands why the ANC nmay wi sh that this had been a design
review case or a 52.01, which would give the Ofice of
Pl anni ng t he opportunity to actual ly make conments on howt he
bui | di ng | ooks.

But as the Board nenbers have indicated, the
building does fit within the dinmensional linmts that are
al l owed by the MJ 4 Zone and within the uses that are al | owed
by the MJ4 Zone. So OP has had to focus just on the relief
that is being requested for the vehicle parking and for the
bi cycl e par ki ng.

It may clear things up a little bit to go through
alittle bit of history. The applicant originally came in

with a 10 unit building. OP then inforned the applicant that
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there was, in fact, an easenent on the property that was
recorded in 1924 that provided for a 9 foot w de easenent,
4-1/2 feet on each side of the two properties that are
adjacent. And it was specifically to give access to parking
in the rear. So that was a given.

The applicant then realized it couldn't build in
t hat easenent and cut the building dowmn from 10 units to 8
units, which unfortunately neant that we lost an |Z unit.
Neverthel ess, we're now at eight units.

Looking at the request for the vehicle parking
vari ance, excuse ne, special exception, the applicant neets
nore than one of the criteria. The applicant needs to neet
only one of the criteria in C 703.2. The applicant has
denmonstrated that it does have consi derabl e access to public
transportati on.

But it also is really clear that it neets the
criteria that says it can't provide a parking space. | t
doesn't have an alley. It doesn't have a driveway that is
wi de enough for it to provide | egal parking, even though it
may provide informal parking. So it neets those criteria.

And with respect to the bicycle parking spaces,
DDOT has agreed that providing twice as many bicycl e parking
spaces as are required, even if they do require a special
exception to get that nunber in, is sufficient for addressing

t heir concerns.
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So all in all, between the applicant neeting the
criteria for both of the special exceptions and the
applicants having agreed to a transportation denand
managenent plan that DDOT al so agrees to, OP is confortable
supporting the application for the two special exceptions.
The applicant will obviously have to go before Public Space
and |l ook at what it's doing in what is now the front yard,
but that's down the pike.

That concl udes our testinony, but we're obviously
happy to answer any questi ons.

CHAI RPERSON HI LL: Okay. Geat. Thank you. Does
t he Board have any questions for the Ofice of Planning?

VI CE CHAI RPERSON HART: Just a quick question.
Good norning. So with regard to the i ssue of kind of parking
in general in the neighborhood, it seens |ike the neighbors
are concerned about, you know, even though there's one
par ki ng space that's kind of being proposed, it doesn't neet
the access requirenents so it really can't be counted as a
par ki ng space.

There are other issues about parking just on the
street because of Rhode I sl and being |imted parking and t hen
some of the side streets, you know, that folks that are
trying to go to this, while they can use nass transit, not
everybody is going to use mass transit. So how do you see

that with regard to trying to provide -- or trying to -- do
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you think that there's enough street parking or did that kind

of figure into the --

MR, COCHRAN: | can't assess that. That wasn't
sonet hing that the applicant presented. |It's not sonething
that DDOT is required to assess. It's not unusual for a

nei ghborhood to feel that any devel opnent is going to i npact
par ki ng negatively. There's been no denonstration that this
one would, but it hasn't assessed whether there's enough
street parking either.

VI CE CHAI RPERSON HART: And | think that there may
be sone ot her questions about while this building my -- if
this building is approved, what about the buildings that are
next door to it that may also be allowed to be a higher
density and --

MR. COCHRAN: Ri ght.

VI CE CHAI RPERSON HART: And | think that the ANC s
guestions --

MR. COCHRAN: It's understandable. It's an MJ-4
Zone and you will notice that two buildings away, there's
al ready been an apartnent buil ding there since the 1930s t hat
has nore units than this one. So we have to work with the
zone that we have, not necessarily the zone that we want.

VI CE CHAI RPERSON HART: Thank you.

MEMBER SHAPI RO Thank you, M. Chair. Maybe this

i s just because we have a little tinme, but I"'mcurious as to
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why, M. Cochran, why the rationale is for saying -- | don't
qui te get the reason behi nd the non-conform ng bi cycl e space.
| understand the vertical versus horizontal is the issue.
But what's the rationale behind saying that these spaces
woul d need to be configured in that way?

MR. COCHRAN:. | cannot address that. There are
even people in DDOT that --

MEMBER SHAPIRO. It's a little arbitrary.

MR, COCHRAN: -- have difficulty addressing that.

MEMBER SHAPI RO. Say agai n?

MR. COCHRAN:. There are even sone peopl e that have
cone in since the ZR 2016 that would have a difficult time
answering that question also.

MEMBER SHAPI RO Right. It seens that to describe
vertical parking spaces as |ess than doesn't seemto nake a
| ot of sense given today's technology. | don't understand.
Ckay. All right. Thank you.

MR, COCHRAN: There are provisions that would
allow for bicycle | ockers to be -- for bicycles to be stored
inlockers inavertical position. But the applicant doesn't
even have room for the | ockers because that woul d probably
doubl e the size of each of the bicycle parking spaces.

MEMBER SHAPI RC. Al right. Thank you, M.
Cochr an.

CHAI RPERSON HI LL: GCkay. M. Cochran, | was j ust
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curious. In terms of if this was sonething that was wth
52.01 with light and air issues, do you have any -- [|'m
curious as to howthe O fice of Planning mght |ook at this.

MR,  COCHRAN: The O fice of Planning would be
consi stent in not answering a question about a hypothetical.

CHAl RPERSON HI LL: Okay. | thought | would try.
"Il try every tine. Al right. Ckay. Comm ssi oner
Mont ague, do you have any questions for the Ofice of
Pl anni ng?

MR MONTAGUE: No, sir.

CHAI RPERSON HI LL: Al right. M. Sullivan, do
you have any questions for the O fice of Planning?

MR, SULLIVAN. No, thank you.

CHAI RPERSON HILL: Al right. Is there anyone
here who would like to speak in support? |Is there anyone
here who would |i ke to speak in opposition? All right. |If
you woul d pl ease cone forward? Did you get swornin earlier?

MS. MENDOZA- ALVARENGA: | did.

CHAI RPERSON HI LL: kay, great. If you could
pl ease introduce yourself and your address for the record,
pl ease.

M5. MENDOZA- ALVARENGA: My nane is Ci ndy Mendoza-
Alvarenga. | live at 1816 Rhode Island Avenue Nort heast.

CHAI RPERSON HI LL: Coul d you spell your |ast name

for nme, please?
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M5. MENDOZA- ALVARENGA: M E-N-D- O Z- A hyphen A-L-

V-A-R-E-N-G A

CHAl RPERSON HI LL: R-E-N-G A?

MS. MENDOZA- ALVARENGA:  Yes.

CHAl RPERSON HI LL: Ckay, great. Okay, great. All
right. And are you the adjacent property?

MS. MENDOZA- ALVARENGA:  Yes.

CHAI RPERSON HI LL: Okay. So you're the property
to the east of the buil ding?

MR SULLIVAN: The one and a hal f story bungal ow.

MR, MEHMETOGLU:. The bl ue and gray buil ding.

M5. MENDOZA- ALVARENGA: No, the blue and gray.

CHAI RPERSON HI LL: The blue and gray one. Oh,
okay, to the west.

MS. MENDOZA- ALVARENGA: Correct.

CHAI RPERSON HI LL: Ckay. Al right. So as a
menber of the public, you' re going to go ahead and have t hree
mnutes to testify. The clock is up here on the wall and
right in front of you. And you can begi n whenever you like.
But also since you are right at the adjacent property, we
m ght have some nore questions for you, but please go ahead
and start.

V5. MENDOZA- ALVARENGA: Sure. So | grewup in the
whol e nei ghborhood, and it's been quite, you know, an

adventure and now hearing the proposal of an apartnent
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conplex taking part of the space and the driveway -- |
currently have a car -- and because parking is an issue
during the day, rush hour we have to park on the other side,
| i ke, headi ng towards Maryl and and then in the afternoon we
have to switch parking, | usually use the driveway to park
my car to avoid the whole, you know, back and forth of
driving and switching the car.

And we already have an issue with a night club
that's right next to the liquor store. It can, on the top
of ny head | don't have the address, but sonetines they park
in the driveway. And now with an apartnent conplex and the
first thing that comes to mnd are they going to even park
in the driveway or just use our driveway? It brings ne a |ot
of questi ons.

Al so the whol e construction itself, health-w se,
| amcurrently studyi ng nedi ci ne and, you know, |'maware of
bui | di ngs of the pollution and all of that. And | just don't
agree with it. And there isn't -- basically, | just don't
agree with it if that makes sense.

And it's a driveway that we shared with the
previ ous owner of 1818, and we had no issues at all. But we
do see the issue now with an apartnment conplex. You know,
if there were, you know, people that brought their cars,
|l ogically, we're not thinking just one car, the possibility

of other cars.
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Now t here's sone people that, okay, you know, we
can share, but there's others that don't. They're feisty and
I'"d just rather not deal with that at all.

CHAI RPERSON HI LL: Ckay. So, it's Ms. Mendoza-
Al varez? No.

M5. MENDOZA- ALVARENGA: Al var enga.

CHAl RPERSON HI LL: Al varenga, Alvarenga. So Ms.
Mendoza- Al varenga, so did you get a chance to talk to -- and
|'"'mhaving a hard time with nanes today -- M. Jehat.

MR, MEHMETOGLU: Yes.

CHAI RPERSON HI LL: Did you guys have a chance to
speak?

MS. MENDOZA- ALVARENGA:  No.

CHAI RPERSON HI LL: No, okay. So have you guys
ever mnet?

MS. MENDOZA- ALVARENGA:  No.

CHAI RPERSON HI LL: Okay. That's okay. |'mjust
aski ng those questions real quick. So |I think that if you
do have an opportunity -- well sonme of the questions that
you're asking | think are some that you're going to be able
to speak with M. Jehat about right now Okay? | don't know
what's going to happen here in terns of this case, but |I'm
just saying you still will be able to speak with him

What's before us, again, is whether or not they

neet the criteria for the special exceptions concerning
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parking and bicycle parking, right? And, again, we've
repeated this a fewtines, but the height and the nmassi ng of
the building are things that they would be able to do by
right. 1It's the nunber of units that they would not be able
to do because they're not providing the -- the nunber of
units is triggering the parking and the bike parking
si tuati on.

In terns of the driveway access, | nean, that
shoul dn't change anything in terns of what's going to happen
novi ng forward. You would still have -- it's an easenent,
meani ng you have access to that driveway as well as M. Jehat
and his one parking space in the back.

Now | assume fromwhat he's been -- and |' m goi ng
to let you ask, and any Board nenbers that they have
guestions of you, from what has been said thus far, M.
Jehat, |I'm sure, would be happy to talk to you about
construction managenent, things that are going on as the
building is being built if it were to be built in one
capacity or another. And then also how, | guess, and | wll
ask M. Jehat this question now, how do you plan on
controlling in terns of parking? You know, you're going to
have -- you coul d possi bly have eight units if this happens,
you know, everybody parking in that driveway and bl ocki ng t he
driveway of the nei ghbor.

MR. MEHMETOGLU:. Thank you for giving me a chance
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to respond. | plan on giving her -- we are working with all
t he nei ghbors. And | would love to introduce her to ny
current neighbors. And | want to give her ny cell phone.
You know, she won't have any issues. Oh, | see. Well, the
way we - -

CHAI RPERSON HI LL: | heard M. Sullivan. | think
everything that you said is very good, and | think that you
shoul d give your cell phone nunber to the woman who i s here
testifying. However, right, in terns of how are you goi ng
to keep people fromparking in that driveway?

MR, MEHVETOGLU. By letting everybody know t hat
the driveway is not their parking space and respecting her
rights, respecting her driveway, her side of it.

CHAI RPERSON HI LL: So it will be an apartnent
bui | di ng. | mean, you're going to be in control of the
t enant s.

MR. MEHVETOGLU: Yes, sir.

CHAI RPERSON HI LL: Right, so you're obviously --
they're going to be able to let tenants know. You'll have

a managenent conpany as to whet her or not anybody i s bl ocki ng

that -- you know, you're having the one spot. One person can
drive back there and park. And | apologize, |I'm having a
hard time with the nanme exactly, but you would still have

access through the easenent to your parking space there.

Okay. Does the Board have any questions of the
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W t ness?

VI CE CHAI RPERSON HART: Ms. Mendoza- Al var enga,
when did you becone aware of the project?

M5. NMENDCOZA- ALVARENGA: | becanme aware once |
first knew about it -- | live with ny parents actually. So
once ny dad told ne about the potential of, you know, an
apartnent conplex being built, it's sonmething that I'm IiKke,
okay -- the first thing that cane to mnd is the parking, the
driveway.

VI CE CHAI RPERSON HART: Were you aware of this,
| i ke, two nonths ago? Was it a letter that you got? How was
it that you --

M5. MENDOZA- ALVARENGA: There was a letter, yes.

| can't recall exactly when the date was.

VI CE CHAI RPERSON HART: That's fine. | was just
| ooking at kind of -- not the specific date but if it was
about two nonths ago. It was six nonths ago. And | just

wasn't sure.

M5. MENDOZA- ALVARENGA: Yes. | don't recall. But
| did read the letter, the information about the potenti al
of the apartnment conplex. W noticed a few signs about
heari ngs and that's when | becane, okay, it's sonething nore
serious than | thought and that's when | becane nore alert
and aware of the whole situation.

VI CE CHAI RPERSON HART: (Ckay. And had you tried
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to reach out to M. Jehat?

M5. MENDOZA- ALVARENGA:  No.

VI CE CHAI RPERSON HART: Gkay. Do you know i f your
parents had tried to reach out to M. Jehat?

M5. MENDOZA- ALVARENGA: Not that | recall.

VI CE CHAI RPERSON HART: Ckay. And you're also
saying that -- I'massum ng t hat nobody actually parks in the

driveway itself, but you park in a parking space behi nd your

house?

M5. MENDOZA- ALVARENGA:  We park, yes, behind the
dri veway. It's an issue when during the evenings there's
al ways events. There's people that park right in the
driveway itself. There's a sign that says no parking, and
they still do it.

CHAI RPERSON HI LL: People in the club across the
street.

MS. MENDOZA- ALVARENGA:  Yes.

CHAI RPERSON HI LL: Yes, | live across the street
froma club, by the way. And so it's very difficult to keep
peopl e not parking in your driveway.

M5. MENDOZA- ALVARENGA: Correct. So what | had
to do one night, | went to the club because there was soneone
just parking, and | had to do sone errands. And it took ne
at least an hour for themto nove.

CHAI RPERSON HI LL: Well it is possible now that
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actually if there's an apartnent buil di ng next door that the
apartnent building wll be the people enforcing the fact that
nobody is parking in that driveway.

| guess |I'm just trying to say that that now
actually could be sonething that will be nore of a benefit
for you wwth the nore people there now putting up nore of a
probl em about people parking in that driveway fromthe club
across the street.

Ckay. Anyone el se have nore questions? | have
a quick question. Because as |I'm looking at, well, I'm
|l ooking at the Conmissioner's first slide of hi s
presentation, the building to the west of your property,
there's no windows on that wall. |Is that right?

MS. MENDOZA- ALVARENGA:  No, no, no.

CHAI RPERSON HI LL: No, right? So, again, interns
of the anticipation of that ot getting built out and getting
built up so that the density could be approved. Do you live
in that property now?

MS. MENDOZA- ALVARENGA:  Yes.

CHAI RPERSON HI LL: Okay. GCkay. Well, 1'mjust
trying to point out that it seens as though -- you know, it's
an interesting lot that you now m ght have ownership of.
Ckay. Yes, M. Montague, Commi ssioner?

MR. MONTAGUE: The building that you nmentioned to

the west, the four story apartnment building, is vacant now.
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It's been vacant for, like, two years, maybe a little bit
| onger. But |'m just saying right now there's no people
adding to the parking situation. But it al so has parking
access in the rear because it has access to the all eyway.

CHAI RPERSON HI LL: Al right, Comm ssioner.
Sorry. Anyt hing el se? Ckay. Comm ssi oner, do you have
anything you would like to add at the end?

MR, MONTAGUE: Very nice to neet you.

CHAl RPERSON HI LL: M. Sullivan?

MR SULLIVAN: You nmean, is this a --

CHAI RPERSON HI LL:  Concl usi on, yes.

MR, SULLIVAN: -- conclusion, yes. | would parrot
what M. Cochran said. | think he sumred up the tests really
well. The only thing | would add is | think it should be
| ooked at relief for one space. | know any tinme you build

a nunber of units, there's a discussion about eight units
will bring eight parking spaces. But | think the Zoning
Commi ssi on has | ooked at that on a |larger scale and deci ded
t hat one space is appropriate for eight and that seens to be
wor ki ng.

And sone of the elenments of this that make it | ook
| i ke parkingwill be difficult al so disincentivize purchasers
or renters who own cars. And | think that was one of the
intentions of the Zoning Commission and the Ofice of

Pl anni ng, too, to deval ue the benefit of owning a car. And
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t hat seens to have played out, sonmewhat, | think. So I think
that speaks to the potential inpact of the relief. Thank
you.

CHAI RPERSON HI LL: Comm ssioner, if you have
sonething to say, which is fine, that neans he'll get
sonet hing to say agai n because he's the applicant at the end.
D d you have sonething to say?

MR MONTAGUE: No. | know we're beating a dead
hor se. But, you know, that sane argunent was used in here
a nont h ago about Bl adensburg, the devel opnent of Bl adensburg
Road. And it went round and round and round about the no
parking in the front of the buil ding.

There was no access to parking at the rear and

this, that and the other thing. And you all were trying to

figure out, well, could you do this? Could you do that?
It's a simlar situation. But in that place it was all
comrerci al buildings around it. So when he said that, | was,

| i ke, okay. W heard that.

CHAI RPERSON HI LL: Ckay. Well, Commi ssioner, in
ternms of beating a dead horse, | nmean, you know, | don't know
exactly what horse we're beating. But to parrot the Ofice
of Planning again, each case that we | ook at is based upon
the nmerits of that particular case. And so they don't
necessarily conpare.

But | do hear everything that you' ve said

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

62

concerning your community and the outreach that you've done
for this particular project. M. Sullivan, again, do you
have anyt hi ng el se?

MR SULLIVAN: No, thank you.

CHAI RPERSON HI LL: Ckay. |I'mgoing to close the
hearing. |s the Board ready to deli berate?

VI CE CHAI RPERSON HART: Yes, sir.

CHAI RPERSON HI LL: Ckay. | mean, I can
del i ber at e. | think that, again, in terns of the relief
that's being requested, | think that the applicant has nade
their argunent as to why they are unable to neet the parking
requi renment and al so the bi ke requirenents.

| do think, however, | nean, it's kind of -- |
don't knowif odd is the right word. | nean, they still are
neeting the requirenments. | mean, they're providing what
they need to provide. But they just technically aren't
because of the criteria. But | do think they make the
argunent for the special exceptions.

| think that | would also agree wth the
conditions that DDOT had put in place in terns of the TDM
plan. | do very nuch think that the property owner in terns
of the devel opnent of M. Jehat being in the area, | nean,
this is beyond even if he did or not, the fact that he is
here in the area, has his office there, has been there, seens

to be a comunity nmenber that would want the community to do
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well and now has had an opportunity to neet the inmedi ate
next door nei ghbor.

And I will take himat his word that he wll, you
know, provide access to him his cell phone, sothat if there
I S any construction i ssues concerni ng t he nei ghbor next door,
they will have the ability to contact each other and al so
then in addition this mght help in terns of the applicant's
problemw th people parking illegally in that driveway that
t hey' ve had easenent. You know, those are all besides the
| ssues concerning the standard of review. But | feel nore
confortable with the fact that at |east the two parties are
here at the table today.

So that being all said, | would agree with the
analysis that the Ofice of Planning has al so provided and
t he applicant and how they're neeting the criteria. And so
| will be voting in support.

| s there anything el se anyone would |like to add?

VI CE CHAlI RPERSON HART: About t he DDOT conditions?

CHAI RPERSON HI LL: Yes. I'msorry. | did nmention
t hat . But | did nention that inplenenting the TDM plan
that's in Exhibit 56, | think, 56, from DDOT would be
sonet hing, again, that I would be in favor of.

VI CE CHAI RPERSON HART: Yes. | didn't have nuch
to add to it. | would first, | guess, commend Conm ssi oner

Mont ague for your presentation, which was actually very wel |
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done. | understand that being you're not sonebody that does
this. But it is very helpful to actually --

MR. MONTAGUE: In another life.

VI CE CHAI RPERSON HART: In another |ife, okay.
Because sonething, like, wow, thisis, like, difficult to do.
But | think it was very helpful in trying to talk about sone
t hi ngs about nmassing. And | understand that wasn't
necessarily before us, but it was helpful to at |east sone
of thisinthat form So | do conmmend you for bringing that
f orwar d.

As the Chairman said, we are |ooking at the
project, which in avery narrow part of the project which has
to do with the parking for vehicles and for bicycles. I
guess you could call it bicycle-vehicle, but we're separating
t hose.

And | felt that the applicant had provided
sufficient information for nme to be able to accept that. |
understand the Ofice of Planning is now in support of this
application. And they provided their report on this as did
DDOT.

And | don't know if the other Conmm ssioners have
any questions about this, but with regard to Ms. Mendoza-
Al varenga, she raised sonme issues that were sonething that
| hadn't really thought about, and that is do we need to put

in any condition here that says that, like, there's no
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par ki ng on that easenent on the driveway itself?

You know, because the parking space is what
they're looking for. But it seens as though people nmay be
parking on the part of the driveway because they, you know,

may not find parking in the neighborhood. And if there's a

way to, | don't know, to --

CHAI RPERSON HI LL: | don't know. | nmean --

VI CE CHAI RPERSON HART: -- I'mnot sure if that's
enforceable or if that's sonething we can add to that. | was

| ooki ng at OAG

( Si nul t aneous speaki ng.)

CHAI RPERSON HI LL: | guess, it's OAG right? |If
OAG is there and if that's a condition that can be
enforceabl e --

MEMBER SHAPI RO It also nmay work against Ms.
Mendoza- Al var enga.

CHAI RPERSON HILL: OCh, interns if she has famly
gat heri ngs or sonething.

MEMBER SHAPI RO |If she needs to al so park in the
driveway, | think that it feels like it needs to be sonething
that would be negotiated with the two parties rather than
have sonme set order.

CHAlI RPERSON HI LL: | don't know. Now we're
di scussing OAG. Because |'mjust curious as to whether or

not that is sonething that we could put in as a condition and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PR
oo A W N b O © 00O N O O d W N P+~ O©O

66

t hat woul d then be enforceable.

MR, BASSETT: Dani el Bassett, QOAG If it's a
condition that you feel mtigates a potential adverse i npact,
t hen that woul d be rel evant.

VI CE CHAlI RPERSON HART: | nean, and | under st and,
Menber Shapiro, and | appreciate your comments on that in
that it may be that it's a double edged sword in sone ways.
It would nake everybody that are on both sides of that
driveway, you know, susceptible to that. So naybe there's
a conversation that is an owner and next door neighbor
conversation as opposed to a BZA condition.

| was just thinking -- | was trying to see if that
was actually a connection. But | don't have to push that.
| just was curious that's all.

CHAl RPERSON HI LL: Go ahead.

MEMBER SHAPI RO:  Well, yes, | guess | did have a
guestion for Ms. Mendoza- Al varenga. | don't know, maybe --

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: Okay. Wiy not? So we're going
to reopen the hearing. Everybody is here. So, please,
Commi ssi oner, you have a question?

MEMBER SHAPIRO. |If | can, just a quick question
for you. How many parking spaces are there behind your
house?

M5. MENDOZA- ALVARENGA:  One.
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VMEMBER SHAPI RO One. Ckay. Is that, like, a

real one? Is it like a half of one?

M5. MENDOZA- ALVARENGA: It's |ike --

MEMBER SHAPIRO It's like a one and a half one?
| mean, what practically -- forgetting about how many --

M5. MENDOZA- ALVARENGA: |It's a real space. Kind
of like --

MEMBER SHAPI RO:  But you can't stick two cars back
there, ever. |It's too tight?

M5. MENDOZA- ALVARENGA: It woul d be parked in the
mddle in order to fit.

MEMBER SHAPI RO Got you. Ckay. Thank you.
Thank you, M. Chair.

VI CE CHAI RPERSON HART: And the idea of kind of
keepi ng people fromparking on there? O do you think that
it's nore of a conversation that you could have with the --

MEMBER SHAPI RO On the driveway.

VI CE CHAI RPERSON HART: -- that your parents coul d
have with -- yes, on the driveway. |If that's a conversation
that you and your parents could have with the owner?

MS. MENDQZA- ALVARENGA: | think so. It didn't

cross ny mnd.

VI CE CHAI RPERSON HART: No, that's fine. | can
dropit. It was just nore sonething that cane up as | heard
the conversation -- the testinony from earlier, | was
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t hi nki ng that nmaybe there's sonething that we coul d do about
that. But |I'mokay with not including it so.

CHAl RPERSON HI LL: Ckay. So --

VI CE CHAI RPERSON HART: So | woul d be in support
of the application.

CHAI RPERSON HI LL: [|'mgoing to close the hearing
again because we're officially now -- they're officially
gone, yes. Gkay. So |I'mgoing to close the hearing again.

And the thing that I, in terns of deliberating
here, that I'ma little curious about what you brought up,
M. Hart, is that | guess you don't know what's going to
happen -- | was saying, | guess you don't know what's goi ng
to happen with the property next door again.

That's the part that then gets confusing, right?
Because now there's a condition that nobody is going to park
in that driveway. And then who knows what's goi ng to happen
to that property next door. And then they got to come back
to us again about that particular condition. But
appreciate it. So, anyway, anybody got anything el se?

MEMBER SHAPI RO:  No, sir.

CHAI RPERSON HI LL: Okay. Al right. | nake a
notion to approve the application --

MEMBER SHAPI RC. Are you going to close the
heari ng agai n?

CHAI RPERSON HI LL: No, | closed the hearing
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al ready. The hearing was al ready cl osed, but thank you. |I'm
going to nake a notion to approve Application Nunber 20065
as captioned and read by the Secretary, including the TDM
plan from DDOT in Exhibit 56, and ask for a second?

VI CE CHAI RPERSON HART:  Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passes, M. My.

MR MOY: Staff would record the vote as three to
zero to two. And this is on the motion of Chairman Hll to
approve the application for the relief requested along with
the conditions cited in the TDM pl an under the DDOT Exhi bit
56. Seconding the notion, Vice Chair Hart. Also in support
Zoning Commi ssioner Peter Shapiro, and two other board
menbers not present.

CHAI RPERSON HI LL: Ckay. Thank you, M. My.
We're actually going to take a quick break. W're going to
hear the next two cases and then we're going to take |unch.
Thank you.

(Wher eupon, the above-entitled matter went of f the
record at 11:33 a.m and resuned at 11:55 a.m)

MR HILL: Al right, M. My, whenever you're
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r eady.

MR MOY: Thank you, M. Chairman. The Board is
back in session fromtheir quick recess. And the tine is at
or about 11:55. If we can have parties to the table to case
application 20202, DuVon Floyd, caption advertised for
speci al exception relief under Subtitle D, Section 5201, Lot
Cccupancy Requirenents, Subtitle D, Section 304.1, Rear Yard
Al ley Centerline Setback Requirenents, Subtitle E, Section
5004.1. This would permt the construction of a one-story
garage inthe R 2 Zone at 6223 8th Street NW Square 3161 Lot
58.

MR, HILL: Ckay, great. If you could please
i ntroduce yourselves for the record.

MR. FLOYD: Sure. M nane is DuVon Floyd. | live
at 6223 8th Street NW Washington, D.C., and | am the
Appl i cant.

MR H LL: Ckay.

MR. JELEN: Hel | o. Good nor ni ng. Bill Jelen.
I"'mthe architect and the agent for the Applicant.

MR, HI LL: Could you spell your | ast nane pl ease,
sir?

MR, JELEN: Jelen, J-E-L-E-N

MR, HILL: Okay. And you guys, if you guys could
just have one m crophone on at a tinme down there because it

kind of provides feedback. So M. Jelen, | assune you're
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going to be presenting to us.

MR JELEN. 1'Il et M. Floyd start with just how
he's reached out and the support he has, and then | can
provi de any details.

MR HLL: GCkay. Gve ne one second. AlIl right.

M. Floyd and/or M. Jelen, | got to let you know | don't
have a | ot of questions for this right now | nean | think
t hat you guys have a pretty -- there's a pretty full record

in terns of what we have revi ewed.
MR. FLOYD: Sur e.

MR, HLL: So unless the Board has any specific

guestions right now, I'"'mjust going to turnto the Ofice of
Planning. |s there any specific questions you have for the
Appl i cant ?

MEMBER SHAPI RO | do not.

MR HILL: Okay. I'mgoing toturntothe Ofice

of Pl anni ng.

MR, JESI CK: Thank you, M. Chairnman and nenbers
of the Board. My nane is Matt Jesick. The Ofice of
Planning is happy to rest on the record in support of the
application. Thank you.

MR, HILL: Ckay. Does the Board have any
guestions for the Ofice of Planning?

MEMBER SHAPI RO No, sir.

MR, H LL: Does the Applicant have any questions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

72

for the Ofice of Planning?

MR FLOYD: No, sir.

MR HLL: OCkay. |s there anyone here wishing to
speak in support? |s there anyone here wishing to speak in
opposition? kay, M. Floyd, as | nentioned, it's fairly --
it'"srelatively straightforward to ne at this point. And so,

do you have anything else you'd like to add at the end?

MR, FLOYD: | do not.
MR HILL: Ckay. Al right. I1'mgoing to close
the hearing. |s the Board ready to deli berate?

MEMBER SHAPI RO:  Yes.

MR HLL: Okay. As you can tell, | didn't have
any questions with it. | thought that the Applicant in both
their application as well as the subm ssion and anal ysis by
the Ofice of Planning as well as that of ANC-4B, | would
agree with the -- that the criteria has been net.

And so I'm going to be voting in favor of this
application. s there anything anyone else would like to
add?

MEMBER SHAPI RO:  No, sir.

MR, HLL: 1'mgoing to go ahead and nmake a noti on
t o approve Application Nunber 20202, as captioned read by t he
secretary, and ask for a second.

VI CE CHAI RPERSON HART: Second.

MR, HI LL: Mot i on made and seconded. Al those
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I n favor, say aye.

(Chorus of ayes)

MR H LL: Al those opposed? The notion passes.
M. My?

MR MOY: Staff would record the vote as 3-0-2,
and this is on the notion of Chairman Hill to approve the
application for the relief requested. Seconding the notion
Is Vice Chair Hart, also in support Zoni ng Conm ssi oner Peter

Shapiro, with two nenbers not present today.

MR HILL: Ckay. Thank you. Thank you,
gent | enen.

MR, FLOYD: Thank you very nuch.

MR HLL: If we had nore tine to kind of Iike
discuss it, | thought the design was very nice and so, you

know, but we're going to nove on with our day.

MR, MOY: Next up if we could have parties to the
table to Application Nunmber 20207 of Amanda J. Lepof. Did
| pronounce that right, L-E-P-OF? Lepof and dint G
Bur khol der. This is caption advertised for special exception
under Subtitle D, Section 5201 from the Rear Addition
Requi renments of Subtitle D, Section 1206. 3.

This woul d construct a two-story rear addition to
an existing attached principal dwelling unit in an R-2 Zone
at prem ses 3518 S Street NW Square 1303, Lot 30. The only

other thing | have, M. Chairman, | understand that there's
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soneone in the audi ence who will be testifying.
MR HLL: Oay. So the -- I'mjust trying to
| ook up here the case. GCkay. |If you could please introduce

yoursel ves for the record?

MR W LLI AVS: Hi . My nane is Chris WIIians.
"' mthe project designer.

MR, BURKHOLDER: My nane is Cint Burkholder. [|'m
t he owner at 3518 S.
HLL: I'msorry. D d you say WIIlians?
WLLIAMS: WIIians.
H LL: D d you both get sworn in earlier?

W LLI AVS: Yes.

2 3 3 3 3

BURKHOLDER:  Yes.

MR, HILL: Ckay. G eat . Al right. So M.
Wl lianms, are you going to be presenting to us?

MR. W LLI AVS: | can, yes.

MR HLL: Oay. Al right. So if you could go
ahead, M. WIlians, and kind of speak to what your client
istrying to do. | mean | understand in ternms of the waiver
there. They're going 12.3 feet back versus the 10.

And so, and we did get your posting and
mai ntenance. And | don't see anything from ANC-2E, so you
can kind of speak to that in ternms of what happened at the
ANC neeting and when you were there.

But why don't you go ahead and wal k us through
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your project and how you believe you're neeting the criteria
for us to grant the application? |I'mgoing to put 15 m nutes
on the clock, M. My, just so | know where we are. And you
can begi n whenever you |ike.

MR WLLIAMS: Sure. The existing property is a
row house. |t has an existing one-story addition on the rear
that has a famly roomor small bin within that space. The
client and project is to replace that existing addition with
a two-story addition, which would have room for a |arger
ki t chen.

And the famly roomis facing the first floor and
a master suite on the second floor. The property on the East
side will be -- the addition will be 10 foot back fromit.

The property on the -- I'msorry -- on the Wst side would
be 10 foot back and on the East side, the new addition woul d
be 12 foot 3 back.

This is to allow an interior space that's
approxi mately 12 feet wide inside to allow our --

MR. H LL: Can you repeat that again? So on the
West side of the property, it's going to be 10 feet. And on
t he East side --

MR WLLIAMS: West side. It's 10 foot on the
East side. It's 12 foot 3.

MR HILL: 12-3, okay.

MR, WLLIAVS: W're staggering the units.
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MR HILL: Okay, great. Please continue.

MR WLLIAMS: Okay. So, it's in keeping with al
of the additions on the -- existing additions are throughout
t he nei ghbor hood. W have support letters from other
residents in the nei ghborhood.

MR HILL: What about the ANC neeting? \What
happened t here?

MR WLLIAMS: They chose not to i ssue support or
opposed.

MR H LL: Do you know why?

MR WLLIAVS: W think that -- I'msorry.

MR, BURKHOLDER: Sorry. The nei ghbor to the East
of us wote a letter in opposition, so that's why they chose
not to nmake a deci sion.

MR HILL: OCkay. Al right. GCkay. I'mgoingto
turn the Ofice of Planning. Does the Board have any
guestions for the Applicant?

MEMBER SHAPI RO No, sir.

MR HILL: Al right. 1I'mgoing to turn to the
O fice of Pl anning.

M5. MYERS: Crystal MWers for the Ofice of
Pl anning. The Ofice of Planning is recomrendi ng approval
of this case and stands on the record as staff report.

MR. HI LL: Does anybody have any questions for the

O fice of Planning?
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MEMBER SHAPI RO No, sir.

MR HLL: Okay. | do. M. Myers, could you kind
of wal k us through agai n your anal ysis, again? | nean | know
It terns of what we have seen in terns of the special -- I'm
sorry -- for the waivers for the 10 foot, | nean this is 2.3
feet, which is extrenely nomnal in terns of what we've seen
applied for. However, could you pl ease wal k us through your
anal ysi s?

M5. MYERS: That's correct. It's -- they're
asking for an extension in the rear to go 12 feet 3 inches
back fromthe adj acent nei ghbor. W | ooked at |ight and air.
The application actually included a shadow st udy.

We thought that the shadow study supports the
argunent that |ight and air would not be inpacted. The
privacy of use and enjoynent, there's actually a fence, about
a 6 foot tall fence. So we didn't think that privacy and use
of enjoynment woul d be unduly inpacted.

When it conmes to how it appears in the rear al ong
the alley, we didn't think that the design was significantly
different than the rears of the other houses. It was
generally a standard residential design.

And again, there is a fence. So we didn't think
that this stood to the |evel of being an undue inpact to
ei ther neighbor. So we recomrended approval of the Speci al

Exception relief.
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MR HILL: Ckay, great. Thank you very nuch
Does the Applicant have any questions of the Ofice of
Pl anni ng?

MR, BURKHOLDER:  No.

MR HLL: Al right. |Is there anyone here who
W shes to speak in support? |s there anyone here who w shes
to speak in opposition, if you could please cone forward?
Did you get sworn in earlier?

MR DOUB: Yeah.

MR HILL: Ckay, great. Just sit down there and
i ntroduce yourself please for the record.

MR, DQOUB: Good afternoon. |''m John Doub,
DDOUB, DIlike David, OUB, |ike boy. And |I'm the next
door nei ghbor in the adjacent house with the party wall at
3516 S Street NW

MR, HILL: Ckay, great. Okay, M. Doub. So
again, | don't know. If you sign up and you'll have as a
menber of the public three minutes to testify. And you can
go ahead and gi ve us your testinony.

And in addition to that, you're actually the
adj acent neighbor. So if we have nore questions for you or
if we have, you know, kind of want to talk through sone
things we can go ahead and do that. But there's a clock I
think on either ceiling or right in front of you, and you can

begi n whenever you liKke.
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MR DOUB: Ckay. M concern, and |'ve never been
t hrough this hearing process before so | don't know exactly
how it works. But | had a conversation with dint's wfe,
w t h Amanda, about the extension and the two-story addition.

Ri ght now t hey have a snmall addition on the first
| evel only, not on the second level. At the second |evel,
it's a rooftop deck, a bal cony off of their bedroom So that
woul d be built above the first floor.

So it'll be two stories rather than one story,
which it is today. The first floor would be extended beyond
where it is, so it's not the sanme footprint. | think it
about doubles in size.

And then the entire second fl oor of course would
be conpletely new. |'ve been in ny house for 26 years, so
"' mone of the, you know, ol der nei ghbors on the bl ock. Wen
| bought the house, the main reason that | bought this house
is for the natural 1ight.

It's southern exposed on the back of the house.
It's a dead end alley, and we have pretty decent privacy in
t he back. Wth the dead end, not a whole lot of traffic.
And we spend a lot of tinme living on the back of our houses.

It's kind of our sanctuaries fromthe hustle and
bustle of the city. | have nmy kitchen and dining roomwth
French doors that open onto a small deck, and then it kind

of cascades with stairs down to a brick patio.
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All those areas along with ny second floor, we
have a bedroom and a honme office, which I"'mtrying to use
nore and nore often actually and nore than ny downtown
office, are on the backside of the second fl oor.

All of this wll be affected considerably, so |
woul d actually disagree or at |east debate that it doesn't
take away |ight and space. It absolutely takes away I|i ght
and space. It's a southwest exposure.

So as the sun tracks around the south side of the
properties in the direction of where the Duke ElIington
School is, if you know that on Reservoir Road. So that's
south facing fromthe back of our houses.

And that's where we get our natural light. The
front of our houses face north, so we don't get a whole |ot
of light. The back of our houses face south, and these, you
know, these are snuall houses.

And with a small house, it's inportant to get
natural |ight as nuch as possible. And like | said, that's
the main reason | purchased that house 26 years ago was
because it had a nice backyard, dead-end alley.

And it got a |l ot of southern exposure in the back
of the house. |1've kind of built things around the back of
t he house over the years. So with a two-story addition going
in, I"'mgoing to be looking up at a new two-story addition

of, you know, brick wall or whatever the materials are on
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t hat facade.

It's going to take away part of Cint and Amanda's
yard. They're going to take down a tree. They'll have to
build, | assune, that they'll have to build on their back
pati o. And that takes away ny view of the next two or three

| ots over, where there are sone beautiful trees.

And that's where all of the natural |ight cones
in the afternoon and the early evening. Al that wll be
gone. That entire vieww ||l be gone. M three mnutes are

up.

MR, H LL: That's okay. ay. So we m ght have
some questions for you, M. Doub.

MR DOUB: It's Doub.

MR, HLL: Doub. Well, | guess |I'm overhearing
a question over here. Are you the east nei ghbor or the west
nei ghbor ?

MR DOUB: |'mthe east.

MR, HILL: East neighbor, okay. So --

MR DOUB: And | believe -- and on the west |
believe the reason that Cdint and Amanda were | ooking for,
at | east the way Amanda described it, was that nei ghbor has
a chimey that | don't have.

And it had sonething to do with going 10 feet from
their chimmey. The house doesn't sit back any further than

ny house or than dint and Ananda's house. It's that they
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had -- a chimey seens to be --
MR HILL: Got it. | understand.
MR. DOUB: -- the cause of all this.
MR HLL: Well, they're going back. | nean so

just to clarify a couple of things. They're here for, and
obvi ously, actually, this was a very short day for us. W
normal Iy have |i ke 13 cases.

And we only have one big case after lunch, so
that's why there's nobody here right now. And so we have a
little tinme to kind of talk through sone of these things.
VWhat |'mtrying to clarify if you just said you -- | nean
obvi ously why woul d you ever cone down here unl ess you needed
to.

But a special exception is sonething that -- this
particul ar speci al exception that you' re | ooking at, they're
able to go 10 feet by right. So by right, they'd al ready be
able to go 10 feet. They wouldn't be here at all wth us.

The reason why they're here to speak to us is
because they need to go -- they're going back another 2.3
feet farther than what they'd be able to do.

So, and | conpl etely understand as one who's al so
lived here for now 30-plus years, the changes that happen
right around us and that what we actually are really just
| ooking at is that 2.3 feet.

Right, like that's the difference that we're
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| ooki ng at. And so whether or not that 2.3 feet -- actually,

that's not conpletely true. We're |ooking at the whole
picture, but what | particularly am | ooking at, not saying
the Board, is the 2.3 feet which like, you know, the
di fference between what you could do by right and what you

are going to propose and whether that is actually undue,

right.

And that's the word that gets kind of, you know,
Is difficult to sonetines put into context. But |'m just
telling you all that because that's how kind of |'m going

t hrough this deliberation or at least in ny head as |I' mKkind
of thinking through this. Do you know how -- and | haven't
| ooked with the Ofice of Planning, but how deep are those
| ot s?

M5. MYERS: 125 feet it |ooks like.

MR, HILL: So they're not going up to |ot
occupancy anywhere near what they're able to do, right?

M5. MYERS: No, | think they' re okay.

MR, HLL: And the reason why -- right. So M.
Doub, and |I'mjust having trouble with the | ast nane.

MR, DOUB: It's Doub. You're right.

MR, HILL: Is that, you know, what | find sonewhat
interesting is that the zoning regul ati ons changed, not while
| was here, not -- just before I got here they changed t hat

peopl e coul d have gone back as far as they wanted to as | ong
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as they didn't fill out their | ot occupancy.

So in other words, that's how -- and if you've
seen a |lot of these, you know, there were these bhig
di scussions about the pop-ups and the pop-backs and
everything like that. People were going back just as far as
they could in terns of | ot occupancy.

So the Zoning Comm ssion, which M. Shapiro is
currently a nenber of, that's how they came up with the 10
foot rule. And then anything beyond that was special
exception.

| guess what |I'm just trying to kind of talk
through is that while you have been there, sonebody could
have -- prior to the rules being changed -- built even
farther back all the way up to fill up their lot. And so --

MR DOUB: It's beenthe WId WIld Wst for along

MR HILL: well, I don't --

VR, DOUB: It's changing in the right way, |
think, in a good way.

MR HLL: Right. But zoning is very odd ani nal.

MR, DOUB: Burleith, not Georgetown proper, but
Burleith has kind of been -- it's been pretty nuch the Wld
WIld West for a long tine.

MR HILL: Yeah.

MR DOUB: So | think the changes are good. I
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conpl etely agree.

MR HILL: Sure.

MR, DOUB: | don't debate that Cdint and Amanda
have the right within the zoning rules and regs that they can
put the two-story addition up. Less is nore for ne.

MR HILL: Sure.

MR DOUB: And | had that conversation, not with
Adint but wwth Amanda, and that's why | still woul d oppose.
| mean and the other problem is, | nean just from your
perspecti ve because you have been in the District for so | ong
i s things have been changi ng and evolving is that now peopl e
are building not only new garages but they're putting
apartnments on the tops.

You know, they're enlarging those garages. |It's
t aki ng away nore and nore of our natural light. 1t's taking
away our open views, our air space and our sunlight.

MR. HI LL: W can have a di scussion about all this
and al so |i ke t he Zoni ng Commi ssi on has t hese di scussi ons al |
the tinme in that the District al so needs nore housing. And
so the nore housing we get and then al so the nore housi ng we
get, then you get, you know, nore opportunity for | ower
prices on some of -- you know what |'m saying.

MR. DOUB: Yeah.

MR HLL: It's just the nore affordabl e housing

comes in. It's nore of bigger, |onger discussion.
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MR DOUB: That's right. |It's another apartnent.

It is.

MR HILL: But as a next door neighbor, as even
the case that you were speaking to or if you saw before, |
woul dn't necessarily want sonething being built next to ne.

MR, DOUB: No, | was just thinking about reference
to the lot depth. And in that depth, a lot of it's being
taken away by the garages. And | don't know what Cint and
Amanda have in m nd because they have an ol d garage.

MR HLL: Right.

MR, DOUB: And maybe they're goi ng to do sonet hi ng
there also, but the next neighbor over just built a huge
garage with a big apartnent on top. So if we've getting in

the depth of our lots, it's encroaching now fromthe alley

si de.

And now with the addition that's going fromthe
house side, it's kind of all comng together. There's no
green space. There's no light. There's no circul ation of

air. And it's getting tight.

MR HILL: Yeah.

MR, DOUB: GCetting really tight.

MR, HI LL: That one thankfully is nore of a Zoning
Commi ssi on i ssue than BZA, thankfully for ne.

MR, DOUB: Yeah, and the 2.3 inches, | mean | know

it sounds like it's not --
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MR H LL: No, 2 feet, 3 inches.

MR, DOUB: | nean 2 foot 3, it sounds like it's

nom nal, but you know, just the addition itself is kind of

hard to --

MR HILL: | understand.

MR DOUB: -- get ny hands around eventual ly, but
| have to accept that. So | just don't think a specia

exception is warranted though to go above and beyond what --

MR, HILL: | understand.
MR DOUB: -- the zoning regs allow for.
MR, HILL: | understand. Does the Board have any

guestions for the witness? ay. Does the Applicant have
any questions for the w tness?

MR, BURKHOLDER:  No.

MR HILL: Okay, great. Al right. Thank you
very nmuch, sir. Ckay. Let's see. So do you guys have
anything that you' d like to add at the end?

MR. BURKHOLDER: | would just like to add that
John is a sem -attached house.

MR HLL: Wiat's the last nane, his |ast nanme
agai n?

BURKHOLDER: D- O U-B.
H LL: Doub.
BURKHOLDER:  Doub.

2 3 3 3

HILL: If you could just call him M. Doub,
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pl ease.

MR, BURKHOLDER: Sorry, M. Doub.

MR HILL: That's all right. A sem -attached
house. So on his east side he has nothing built on the | ot
next of his -- next to his will never be built on. It is,
excuse ne, it is owed by the Arny Corps of Engineers. So
his light and air are -- ultimately that side will never be,
you know, infringed upon.

MR HILL: GCkay. Al right. Thank you. Anything

else? No, we're not -- it's okay. Thanks. Al right.
Anyt hing el se though? Al right. |"m going to close the
hearing. |Is the Board ready to deliberate?

VI CE CHAI RPERSON HART: Yes, sir.

MR HLL: GCkay. | can start. | nean again,
don't have any doubt that, you know, in terns of immedi ate
next door nei ghbor that whether or not this will be sone kind
of an effect on their light and air.

Agai n, what this always cones down to in terns of
the regulations is what is the undue inpact, right. And for
the neighbor who was in opposition, | conpletely again
understand that it's not the 2.3 feet.

It's the 10 feet plus the 2.3 feet, which gives
you to the 12.3 feet. But for nme, as | was even going
through the hearing again, it's really just that delta

bet ween what's the matter of right and what's the additional
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| npact .

And | don't think that -- | think that the
addi tional inpact is undue. And | think that this would
qualify as a special exception. And | would agree with your
argunent that the Applicant has nade as well as in addition
to the shadow studies as well as that with the Ofice of
Pl anni ng.

And one last thing that I'll just kind of nention
in ternms of these applications, which is always pretty
di sappointing, is that -- | nmean | don't think anybody would
even want the 10 feet, you know.

| nean | keep saying that |ike, you know, you
woul dn't want the 10 feet whether or not, you know, it
happens to be matter of right. So therefore you can't argue
agai nst the 10 feet.

However, if the 10 feet were a speci al exception,
everybody woul d be arguing about the 10 feet. So when the
Zoni ng Commi ssion kind of cut back on the depth of how far
back you'd go in ternms of the | ot occupancy, | do think they
were headed in the right direction.

So regardless of that, | do think that this
Applicant has net the standard for us to grant this relief.
And | will be voting in favor of the application. 1|s there
anyt hing el se anyone would |i ke to add?

Al right. 1'mgoing to go ahead and nake a --
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" msorry, nmake a notion to approve Application Nunber 20207
as captioned right by the secretary and ask for a second.

VI CE CHAI RPERSON HART:  Second.

MR H LL: Mdtion nade and seconded. All those
In favor, say aye.

(Chorus of ayes)

MR H LL: All those opposed? Mbtion passes. M.
Moy ?

MR MOY: Staff would record the vote as 3-0-2.
And this is on the notion of Chairman H Il to approve the
application for the relief being requested. Seconding the
notion is Vice Chair Hart. Also in support, Zoning
Commi ssi oner Peter Shapiro. No other nmenbers present today,
sir.

MR, H LL: Okay. Thank you. Thank you very mnuch.
Al right. So we're going to take a lunch break, and we're
going to try to be back here by around 1:00, 1:10. Thank
you.

(Wher eupon, the above-entitled matter went of f the
record at 12:19 p.m and resuned at 2:09 p.m)

MR HILL: Al right, M. My, whenever you're
ready to call us back.

MR, MOY: Thank you, M. Chairman. The Board is
back in session fromits lunch recess. And the tine is at

or about 2:00 p.m
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And before the Board is a continued hearing for
Appeal Nunber 20183 of The Resi dences of Col unbia Heights,
a condom nium as advertised caption as on appeal fromthe
decision nade on Decenber 30, 2019 by the zoning
adm ni strator at the Departnent of Consuner and Regul atory
Affairs to issue Building Permt nunber B1908601 to permt
a new building with 50 residential apartnents for the
short-termfam |y housing in the MJ5A Zone.

This is at 2500 14th Street, NW Square 2662, Lot
205. As the Board will recall, this was |ast heard on
January 29, 2020. | believe there's sonme prelimnary
matters, M. Chairnman.

MR H LL: ay. Geat. Thank you. All right.
So good afternoon everyone. Wl conme back. | doubt you were
here in the norning, so if you haven't been sworn in and you
plan to possibly testify one way or other, if you wouldn't
mnd standing and taking the oath admnistered by the
secretary to nmy left.

(Wtnesses sworn in)

MR, MOY: Ladies and gentlenen, you may consi der
your sel ves under oat h.

MR HLL: Okay, great. So just as for right now,
can we just have the Appellant's attorney, DGS s attorney,
and the ZA, whatever, the DCRA up to the table for a m nute?

Okay, great. Thank vyou. If you could please introduce
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yourselves for the record, fromny right to left?

MR, GREEN. Good norni ng Chai rman, nenbers of the
Board, or good afternoon. Hugh Green, attorney for the DCRA.

MR, LEGRANT: Good afternoon, WMatthew LeG ant,
Zoni ng Adm ni strator, DCRA.

VB. MOL DENHAUER: Good afternoon, Meridith
Mol denhauer from the O fice of Cozen O Connor on behal f of
DGS.

MR, BROWN: Good afternoon Chairman H Il and
menbers of the Board, Dave Brown on behal f of The Resi dences
of Col unbi a Hei ghts, the condom ni um

MR, HILL: Okay, great. Well, thank you guys.
Thank you for com ng down here. W had tried to get you all
here at 1:00, but apparently that wasn't going to happen.
W had a longer break than | had anticipated, but that's
okay.

So | guess why | wanted to kind of work with you
all just real quick, and M. Brown, you know, you're the
Appel | ant here and brought this before us. There's a couple
of issues that have been brought before us.

And 1" mgoing to open up also to ny col | eagues if
t hey have any thoughts on any of those. There was a notion
of strike some of the materials and issues | believe that
came from DGS as well as a notion to exclude or grant -- a

notion to exclude, | guess. And both of those are fromDGS' s
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attorney. |s that correct?

M5. MOLDENHAUER: Yes, that is correct.

MR HI LL: Could you kind of explain both of those
to us, please?

M5. MOLDENHAUER:  Sure. So we have a notion to
strike and a notion in |imne.

MR HILL: Ms. Mol denhauer, can you just place
that m crophone down a little bit?

M5. MOLDENHAUER: Is that better?

MR HI LL: Yeah. Thank you.

M5. MOLDENHAUER: No problem So we have a notion
to strike and a notion in limne. There really are kind of
four major points. "Il break them up into two different
sections. The first two are issues that are not gernane to
the case under Section X, 1100.3, both relating to issues
regarding either the snowdrift or the carbon nonoxide build
up.

Both snow drift and carbon nonoxide build up are
i ssues that are overseen by DCRA under the building code.
And under Section 1100.3, the Board has no jurisdiction to
hear issues that are not relevant based on the zoning
regul ati ons.

The zoning regul ati ons have no reference to snow
drift or carbon nonoxide build up, so those are issues that

both have witten subm ssions, should be stricken fromthe
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record as well as a nmotion in limne to instruct all
w tnesses and the Appellant to not raise themduring their
argunent .

MR HILL: Ckay. M. Brown, do you have any
t houghts on those?

MR. BROWN: I do not agree wth the
characteri zation of those as issues. Wat ny clients would
like to briefly articulate for you is the injury that they
feel they are suffering as a result of the violations of the
zoni ng regul ati ons.

I njury, approxinmately caused or associated with
the zoning violations that can be redressed by a favorable
ruling is an essential elenent of standing, if not before
this Board, certainly, and in any appeal of a Board deci si on,
where ny clients felt aggrieved.

So we're not saying that there's been a violation
wWith respect to snow drift or CO2 or anything el se that has
been characterized as -- inthe notion -- as anissueinthis
case. But it's sinply testinmony frommy clients, because
they are entitled to denponstrate before this Board how t hey
feel injured by the zoning violations.

MR HLL: Ckay. Sol think, and let's tal k about
this for a mnute here with ny coll eagues. | guess, M.
Brown, as | was speaking to you the last tine you guys were

here, what | was -- well, the Board | think what they were
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f ocused upon was agai n how has the zoni ng adm ni strator erred
I n his decision.

And so what | was trying to focus upon, and I|"'I|
give you ny opinion. | nean we've read the material that's
in the record. | think that | just wanted to have an
opportunity for you to kind of articulate this.

What | had spoken to as you guys l|left the |ast
time was again looking at this in terns of how the zoning
adm ni strator erred as to whether or not this was or wasn't
an apartnent house.

So that was how | was kind of going to focus this
argunent or at | east how!| was kind of |ooking at it, as that
was one the -- one of the errors that you all had put
forward. And then, and to that, you can speak however you
want to speak to in terns of that the zoning adm nistrator
made an error, that this is not an apartnent house.

Then the other was the neani ngful connection.
That was another area that wanted to focus upon in terns of
how the zoning admi nistrator has erred in terns of there
bei ng a neani ngful connecti on.

So I"'mjust kind of sharing with you ny thoughts
again in ternms of what has been put forward in the record.
| think that in ternms of issues that m ght consequenti al
injurious effects that mght happen from the zoning

adm nistrator's error, first of all, | believe is actually
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| would agree with the property owner in that it's outside
of our purview.

But in addition to even it being outside of our
purview, it's really sonething that woul d happen -- it's not
the zoning admnistrator's error. Like we're here as to
whet her or not, again, he nade an error, whether or not this
Is or isn't an apartnent buil di ng and whet her the neani ngf ul
connection is or isn't accurate.

So that's what |I'm going to be trying to delve
down into as you're kind of going through your testinony.
So, and | would appreciate again any further clarification
fromny coll eagues.

Interns of the notionto strike, | think that the
witten material is kind of convoluted. So there's just too
many things in there in ternms of trying to strike different
things. | don't know exactly.

And just fromthe filings it seenmed t hat DCRA was
in agreenent with DGS's -- not DGS, the property owner's
notions and that it's a little difficult to kind of try to
figure out howto pull out all the witten material.

| would be -- now I'm | ooking at ny coll eagues
her e. | would be in support of the npotion to strike any
testinmony frompotential wtnesses that m ght be com ng from
t he consequential, you know, effects of -- | nean in terns

of snow drifts, nonoxide, these type of issues, | nean |
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think that's beyond us.

And that's not what is before us. What's before
us is, did the zoning adm ni strator make an error in issuing
this building permt? And that is what is before us. So |
would be in favor of granting the notion to strike wth
respect to again potential wtnesses speaking to the
consequential effects of this supposed error.

| mean we're going to find out, you know, during
this hearing whether or not we believe that there was or was
not an error. Interns of the granting the notion to exclude
or inlimne, | think that's kind of being granted if we are
saying that the testinony should just be again about what is
or isn't the zoning adnmnistrator's error. So that's what
| think. Wat do you guys think?

MEMBER SHAPI RO M. Chairman, | woul d agree and,
you know, just to reiterate a bit of what you're saying, |
just don't see how you renove references to these i ssues from
the witten material s.

But it's not germane to our case, and we certainly
don't want to hear wi tness testinony on these -- on those
i ssues. So | agree with you.

VI CE CHAI RPERSON HART: Yeah, | don't have a
problem with the notion, but I'ma little bit trying to
understand how we go about doing that if we are -- |

understand that we can -- that we're not |ooking at things
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that are not germane to the actual, you know, issue before

us, what the error was.

But I'm a little bit wunclear as to how that
translates into the record or -- do you see what |'msayi ng?
It's like, are we just taking out those -- that testinony in

total, or are we taking out a portion of that?

MEMBER SHAPI RO | think this is the nessiness
around it.

VI CE CHAlI RPERSON HART:  Yeabh.

MEMBER SHAPI RO There are references to it in the
record in witten subm ssions that are just going to be hard
to pull out. | think it's nore an issue of as we proceed,
if we -- as we proceed, we just reiterate that these are
pi eces that are comng forward that are not germane to the
case before us.

And | think it's nore about managi ng the process
and make it clear that we do not want to hear from w t ness
testinony that is related to these issues that are not
germane to the case.

MR HLL: Right. So then again, and this is the
whol e thing, |ike consequential to the error. That's not
what's before us. Was there or wasn't there an error?

MEMBER SHAPI RO That's what's before us.

MR, HILL: So, and I'm going to turn to QAG

because |I'm not really sure how to address M. Hart's
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question, which is -- again, | guess you would deny the
notion to strike with respect to witten material but grant
the notion to strike wth respect to potential wtnesses
concerning the consequential effects of the error.

And then in terns of the -- well, first of all,
| meanis that -- and then in terns of the npotion to excl ude,
It seens as though we are basically granting the notion to
exclude if all we want to hear about is the actual error that
I s being brought before us.

M5.  NAGELHOUT: That's correct. The witten
material is there. It's throughout the record. |It's been

there fromthe beginning, and it's not material to the i ssues

in the appeal. So the Board can disregard it.
But you do not -- so to that extent you can grant
the -- | nean you can deny the notion with respect to the

witten materials but grant the notion with respect to
potential wtness testinony, and then grant the other notion
to exclude testinony.

| see those two as being essentially the sane.
And it would just nmean that you woul d not take testinmony from
W t nesses about the consequential effects. You want to hear
testinmony only relevant to whether, in fact, an error has
occurred.

MR HLL: Oay. So M. Brown, you' ve heard al

the di scussions here. 1'mgoing to give you an opportunity
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just to respond. Do you have any response?

MR BROMN: If | understand the ruling so far
It's about the conplaint that we referenced, consequenti al
effects of snowdrift and CO2, contri butions to CO2. W have
not yet discussed, as | understand it, the other aspects of
injury relating to the proximty of the building to the
condom nium which is the other aspect of M. Ml denhauer's
argunent .

VI CE CHAI RPERSON HART: | think just to clarify,
we're actually I ooking at CO, carbon nonoxide. So CO2 is --

MR BROM: |'msorry.

VI CE CHAI RPERSON HART: | just want to nake sure
we're clear on that.

MR, BROWN: All right.

VI CE CHAI RPERSON HART: That's all.

MS. MOLDENHAUER: And | --

MR, BROMN: | have nore to say about the other
aspects.

MR, HILL: That's okay. W're just -- that's all
right. So |I'mjust -- does anybody have any questions for

t he wi t nesses concerni ng anything that we just tal ked about?
Ckay.

So | guess, and what | want to do because this,
| think, is -- | want to provide an opportunity, M. Brown,

for you to kind of like process this alittle bit. So we're
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going to take a little break after this.
Ckay, which is to say again |'mgoing -- at |east
what the Board seens to be agreeing with is to grant the

notion to strike the witten naterial, but --

VI CE CHAl RPERSON HART: |I'm not sure --

MR HILL: I'msorry.

VI CE CHAI RPERSON HART: ["'m not sure if we're
| ooking -- | think we're --

MR HILL: I'msorry. W can't grant -- | can't.

W can't grant the notion to strike the witten material,
because it's too convoluted within the record. So it was
deny the notion to strike the witten nmaterial, and then
grant the notion to strike with the testinony from potenti al
W t nesses concerning -- again, |I'm going to just Kkeep
repeating this, the consequential injuries fromthe error.
We are here to determ ne whether or not, based
upon this appeal, the zoning adm nistrator has erred in this
buil ding permt, okay. So |I'mgoing to go ahead and nake a
notion to deny the notion to strike the witten nmaterial,
however, grant the notion to strike the respect -- |I'msorry.
Grant the notion to strike potential wtnesses
Wi th respect to consequential injuries fromthe effect of the
error from the zoning adm nistrator as well as grant the
notion to exclude testinony about clains of adverse effect

arising fromthe error fromthe zoning adm ni strator

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P P PP, R
oo A W N b O © 00O N O O d W N P+ O©O

102

| mean we are here based -- we are here to
det erm ne whether or not the zoning adm nistrator has erred
in the building permt. So I've made this notion. ' m
trying to be as judicious as possible.

Now t he bui l ding -- the property owner's attorneys
just raised their hand. And so |I'm about to make a noti on,
and so I'm-- is there sonething you'd |like to add?

M5. MOLDENHAUER:  Just a point of clarification.
M. Brown identified -- | was initially trying to bifurcate
these two as two different issues. | referenced the snow
drift and the carbon nonoxi de.

But there's al so then i ssues of |oss of |ight and
enjoynment of fresh air, which | believe M. Brown was maki ng
reference to in our notion. And | just, | want to -- you
seem to be kind of categorizing them all as consequenti al
ef fects.

But | had not verbally identified the second two
in my oral statenment, because | was trying to separate out
bui | di ng code i ssues versus speci al exception type of review.
So | just want to be clear to the Chair.

And | didn't want you to prenmaturely make a notion
before 1'd had a chance to kind of identify the second half
of our notion. | apol ogi ze.

MR HLL: That's all right. So | guess again,

M. Brown, and this is what | was speaking to fromthe | ast
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timne we were here together was again how the zoning
adm ni strator has erred, right.

And so anything that would be a consequenti al
effect fromthat error is not germane to what we are here and
now speaking to in terns of the error to the zoning code.
So I"'mgoing to just try to, as we go through the hearing,
keep us focused on what the error is within the zoni ng code.

Soif we start to talk about light and air, if we
start to talk about other things that are a consequence of
the error, that wll not be within our purviewat this tine.
VWhat we're actually trying to determ ne i s whether or not the
zoning admnistrator has erred in the issuance of the
buil ding permt.

So I"'mjust trying to clarify, and I'mnot -- so
|'ve made ny notion again. | don't think | have to renake
the notion. | think it's the sanme clear notion. Does OAG
understand mnmy notion because -- okay. So it's clear. My
| ask for a second?

VI CE CHAlI RPERSON HART: Second.

MR. H LL: The notion has been nade and seconded.
Al those in favor, say aye.

(Chorus of ayes)

MR, HLL: Al those opposed? Al right. The
notion passes. Ckay. So that's that part. Now as |

menti oned, | wanted to give an opportunity to M. Brown, the
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Appel lant, to kind of think through this now, because this
does probably change the way you m ght have started your

heari ng or goi ng about your hearing.

And so I'm going to take just literally Ilike
three, five mnutes. |Is that all right, M. Brown?
MR BROMN: | don't think that's necessary.

MR HILL: Ckay. Al right. Sothenif that's the
case, M. Brown, so I'mgoing to go ahead. And you can go
ahead and start your argunent as to again how the zoning
adm ni strator has erred in your application in terns of the
appeal here.

| suppose I'mgoing to try to keep us on a little
bit of atine, so | understand how this works one way or the
ot her.

M5.  MOLDENHAUER: W had a prelimnary issue
regardi ng an expert w tness. | don't know if you want to
take it up now or |ater.

MR, HILL: And other people are joining us at the
table, so give me one second. The expert wi tness, again,
was ?

M5. MOLDENHAUER: Director Zeilinger.

MR HLL: Drector Zeilinger. 1 think Director
Zei linger has already been established as an expert w tness
before. Has she not?

M5. MOLDENHAUER: Yes, she has, but | just wanted
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In this case to confirmthat we were requesting that. W
requested it.

MR HILL: Ckay. W're famliar with Director
Zeilinger. | don't have an issue with her being an expert
In the area put forward. Does anybody have any objection to
it on the Board?

MEMBER SHAPI RO:  No, sir.

MR HILL: No. Al right. So there you go, M.
Mol denhauer. Now okay, let's see. So M. -- all right, M.
Br own. l"'m going to -- I'mtrying to figure out how |I'm
going to try to go through this. So | forget. M. Brown,
have you done an appeal with us before?

MR. BROMN: Have | done an appeal with you before?

MR, HI LL: Yeah. | know you' ve been before us,
but | just can't renenber if it was an appeal or not.

MR,  BROMN: This is ny third tinme with M.
Mol denhauer on honel ess shel ters.

MR, H LL: Were they appeal s?

MR. BROAN: No. They weren't appeals.

MR, H LL: They weren't appeals. Well, | was just
trying to renenber the fornmat as for an appeal. The appeal
takes a little bit longer in nmy head.

MR. BROMN:  Yes.

MR HLL: So that's what -- you guys were just

party in opposition as | recall. So okay. So you'll go
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ahead and have an opportunity to present. |'mgoing to go
ahead and give you 20 m nutes for now Ckay.

And we'll see where we get. And because it's
gquestions, answers, everybody's going to get 20 m nutes.
Again, we're trying to figure out how your client believes
that the zoning adm nistrator has erred. And so you can
begi n whenever you I|ike.

MR BROM:. Al right. Thank you, M. Chairnan.
| want to understand --

MR HILL: And | apol ogi ze. Before you start
timng the tine. So would you gentlenen please introduce
your sel ves for the record?

MR G@RVIN Sure. |I'mCamreron Grvin, and I'm
on the Board of Residences of Col unbia Hei ghts.

MR, HLL: Could you spell your nanme again, M.
G rvin?

MR G RVIN. Yeah. First nane, Camreron with two
Ms, CAA-MME-RON And last nane Grvin, GIl-RV-I-N.

MR H LL: Ckay, great. Thanks.

MR GAMBRELL: Alan Ganbrell. Afternoon.

MR, HILL: Can you spell your last nane, M.

Ganbrel | ?
MR, GAMBRELL: Sure. GA-MB-RE-L-L.
MR, H LL: Welcone back, M. Ganbrell.
MR, GAMBRELL: Thank you.
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MR HILL: Al right. Gkay, M. Brown, whenever

you' d |ike.

MR BROWN. | just want to start by saying that
my clients do not have unlimted deep pockets to present an
expensi ve appeal. There's been a bit of a division of |abor
here in this presentation.

All three of us will be speaking. We' ve been

careful to nake sure that we don't overlap each other. And

we'll go through it expeditiously.
MR HILL: OCkay. | appreciate that. Thank you.
MR BROMN. | want to start by enphasi zi ng again

what's in red letters on our first slide. The residents do
not oppose a Ward 1 shelter. Fromthe very start, this has
not been a case where, unlike my prior cases, ny clients were
opposed to the location of the Ward 1 shelter.

They are wel com ng the Ward 1 shelter. They are
just concerned about certain violations of the regulations
associated with putting the shelter in the way that they've
done so in this |location.

There are two main i ssues on appeal, the failure
to apply for and obtain a special exception before obtaining
the building permit, ny clients felt like other -- like the
ot her energency shelters that this case should have gone
t hrough the special exception process in which the Board

could appropriately condition the grant of the special
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exception to nmake sure that it didn't have an adverse i npact
on i medi ately adjacent properties |ike the condom ni um

The second issue is the failure to provide a
meani ngf ul connection between this building and the R ta
Bright Community Center. And this ties directly into their
concerns about light and air on the property because if they
didn't have that neani ngful connection, this building would
be a standal one buil di ng.

And it would be required to be set back 15 feet
fromthe condom ni umbuil di ng rather than being built al nost

right up to the property line. And of course that nakes a

huge difference in the light and air available to the
bui | di ng.

M5. MOLDENHAUER: | would object. There's been
two references to light and air. 1I'mgoing to try not to

object, but I want to make sure that's on the record. Thank
you.

MR. BROWN: The other two issues are a parking
shortfall and |oading shortfall, but those are entirely
derivative of the decision not to go through in a special
exception, which is based upon -- the DGS argunent is based
upon the notion that this is all one use, an apartmnent use,
when we say no, it's not an apartnent use.

It's a conbination of two wuses, partly an

apartment house use and partly an energency shelter. And of
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course we've already discussed previously the 1issue of
whet her or not this appeal was filed in a tinely manner.

As for the zoning error, we feel that their
failure to apply for a special exception was basically one
way to avoid the process of review of the neighboring inpact
on our property.

Oiginally, the site was planned for 29 energency
shelter units. And that was i ncreased when the original site
was -- turned out to be unavailable. And they |ocated the --
they relocated the property to the Rita Bright Center and
changed the all ocation from29 energency shelter units to 35
apartnment style units and 15 permanent supportive housing
units.

This is the definition of energency shelter inthe
zoni ng regul ations. It's a facility providing tenporary
housi ng, and | enphasi ze the word “t enporary housi ng” because
that's going to come up repeatedly in the statutes.

For individuals who are otherw se honel ess, as
that arrangenent is defined in the Honel ess Services Reform
Act of 2005, and we're going to talk about that Act and the
two successor Acts that inplenented it -- the Honeless
Shel ter Repl acenent Act in 2016 and t he anendnent to that Act
in 2018, which authorized the transition of the Ward 1
shelter fromits original location to its current |ocation.

In all three of the Acts, they all talk about
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tenporary shelter, and all of themtal k about the possibility
t hat those tenporary shelters could be apartnent style units.
And |I've highlighted here the actual text of the | anguage in
t hose t hree acts enphasi zi ng t he connecti on bet ween tenporary
shelter units, and as at | east one of the options avail abl e,
apartnent style units.

Now it's true that in the case of the Ward 3
t hrough Ward 8 shelters, the units that were authorized were
one roomunits as replacenents for facilities in D.C. General
and that the units that were authorized for Ward 1 were
apartnment style units. But all of them were within the
rubric of their being tenmporary shelters. And all of the
D.C. General replacenent units are considered energency
shelters or short-termfam |y housing. And you can see this
in the various orders and |anguage used in the various
docunents that were before this Board for those special
exceptions. And we've listed all of the actual Board orders
for those six special exceptions.

Now we have to go back underneath the energency
shelter definition to | ook at what constitutes an apart nent
building. I1t's one or nore habitable rooms with kitchen and
bat hroom facilities. And this particular building has what
we regard as 15 apartnent units and 35 apartnent style
energency shelter units. There is no rental agreenment or

ownership on the part of the tenants or occupants of these
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energency shelter units.

And our basic positionis that when a buil di ng has
two different uses that fall within different use categories
under B 2002.1, each use is subject to only the regul ations
In that use category. And that's why, for exanple, we say
that there is a parking and |oading shortfall for this
bui | di ng because those requirenents were geared to thinking
of this building as sinply a 50-unit apartnment building
rat her than two separate uses.

Here again you see the statute and the | anguage
showi ng that the apartnment style units are well within the
general authorization for tenporary shelters, both in the
original 2005 Act and in the i nplenenting | egislationin 2016
and 2018, tenporary shelter, including apartnent style units.

And we al so noted in our presentation in a nunber
of places where the city kept calling this unit an energency
shel ter.

MR G RVIN Let nme take over now.

MR, BROWN:  Ckay.

MR, G RVIN Ckay. Yeah, | want to highlight
guite a bit of places where the city has referred to this as
an energency shelter. Governnment docunents refer to it as
such. Exanpl es include the Mayor's press rel ease, budget
docunents fromthe city council.

Even Ms. Mol denhauer referred to it in docunents
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submtted for this hearing as a shelter. There was a good
nei ghbor protocol that was circulated that basically just
copied a text from the protocol for one of the shelters,
applied it to this one. W could see it in the tracked
changes in the D.C. governnent docunents. Budgets refer to
It as a shelter, and even the Mayor was under the inpression
that that's how this is treated.

MR HILL: Yeah, that's okay. You don't -- okay.
M. Grvin, we don't need to do this one. | understand
there's a lot of, you know --

(Vi deo pl ayed)

MR, HILL: M. Grvin, how long is this press
conf erence?

MR. G RVIN. Just one sentence.

(Vi deo pl ayed)

MR, G RVIN So you'll see that the Mayor was
under the inpression -- she was led to believe that all of
these facilities had been treated equally. And you m ght
noti ce that she t hanked Meri dith Mol denhauer for bringing the
Ward 1 shelter before the BZA

So we just see that this is undeniably required.
The legislation that authorized the building is for a
shelter. And if DGSis not building a shelter, then they are
m sappropriating District funds.

City docunments and city officials refer to the
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bui l ding as a shelter. Even our Mayor was led to believe
that the Ward 1 shelter had received a special exception
approval . Any denial of these facts is sinply participating
I n the spreading of m sinformation.

VR, BROWN: s it back to nme? Now our second
error is afailure to provide the rear yard setback required
under G 405.2 for the MJ5A zone, which I said is 15 feet.
And the reason that there is no setback is because when --
If the two buildings are considered one, there's already an
exi sting setback fromeither Chapin Street or Cifton Street.

But right now, difton is the front of the
buil ding and the rear yard is on Chapin. And that's -- that
would -- and so if you can nerge the two buil di ngs toget her,
there's no need for a rear yard requirenent abutting the
condom ni um property.

Now DGS argued in the Ward 3 case that a
nmeani ngf ul connection woul d be practically difficult because
they were connecting two structures devoted to two very
di fferent uses. One of them vyou nmay recall, was the 2nd
District Metropolitan Police Station, and the other was a
honel ess shelter. And this Board granted a vari ance because
it recognized that those two very different uses, if they
were connected with a neaningful connection, would create
operational difficulties for both.

MR, HLL: Are you citing that case saying that
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It wasn't a neani ngful connection?

MR BROMWN: They didn't try to justify it as a
meani ngf ul connection. They basically asked for perm ssion
for the variance to have two separate buildings on the sane
lot. That is a -- that was -- a variance requirenment was
necessary in that zone.

| believe it was the RA-1 zone. But a variance
IS not necessary in the MJ5A zone. Two buil di ngs on one | ot
Is permssible in the MJ5A zone. Here is the -- here is a
di agram showi ng the actual effect of failure to provide a
rear yard set back.

You see inthered circle the condom ni umbui |l di ng
al rost imedi ately up against the new shelter building. |
won't go into the details of this or just I'Il highlighting
the roons, the apartnment roons in the condom niumthat are
nost closest to the wall that wll be up against the
condom ni um bui | di ng.

And | want to enphasize the sequence of events
that took place here. Wen this site was sel ected and wel |
after the city said that the short-termfam |y house and t he
Rita Bright Center would be in separate buildings and still
ni ne nont hs after plans were first devel oped and permts were
applied for, there was no neaningful connection in the
dr awi ngs.

But after the residents pointed out in dial ogue
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wth city officials that putting a second separate buil di ng
on this property would violate the rear setback requirenent.
The answer was a sort of strategic response to go to Secti on
309.1 to try and justify bringing these two buildings
together as a single building in order to avoid the setback
requi renent.

There really is no other reason for these two
bui l dings to be connected. They have no functionality
I nt erchange whatsoever. And the only -- and that's -- and
they didn't even need a variance in order to put the two
buil dings up in this particular zone.

In order to justify being a single building, the
two buil di ngs have to be under 309.1, fully above grade. The
connection between the two buildings has to be fully above
grade. It has to be encl osed.

It has to heated and artificially lit, and one of
two possible requirenents has to be net. The comon space
shared by users of all portions of the building, the area
that is the connecti on between the buil di ngs has to be conmon
space shared by users of all portions of the building, such
as a | obby or a recreation roomor a | oading dock or service
bay, or it has to be space that is designed and used to
provi de free and unrestricted passage between the separate
portions of the building.

And | just want to briefly show how in at | east
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two three instances this neani ngful connection does not neet
t hose requirenents. First, we note that the definition of
building is that you don't get to be considered a single
building if there is a connection between the two buil di ngs
that's below the main floor. The structures have to be
separated from the ground up to be considered a separate
bui | di ng.

And under -- and that definition of building
separate is reflected in the newer B 309.1 definition. So
just going over these characteristics under B 309.1, the
fully above grade requirement is not nmet because the
connectionis at the -- is shown in the P1 plan as not fully
above grade. And the zoning adm nistrator's concl usion that

this was essentially partly above and partly bel ow grade

doesn't give -- doesn’t do proper service to the word
“fully.” The word “fully” in the zoning regul ati ons neans
fully.

Here is a diagram of the Pl |evel show ng where
the grade is and showi ng that a consi derabl e anount of the
connection between the two buildings is not fully above the
grade. And here's another diagram a couple nore diagrans
showi ng essentially the same thing. Go ahead. Is this where
Al an takes over?

MR G RVIN. Not yet.

MR, BROMWN. Ckay. So this is -- what |'ve said
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about the zoning code is also true with regard to the
bui | di ng code anal ysi s.

MR HLL: I'msorry. W just have a question,
M. Brown.

MEMBER SHAPI RO Can you go back to your -- the
drawi ngs you had of the plans? Wat here are you considering
-- just so |I'm clear because |I'm sure we're going to hear
back and forth on this. Wat here are you considering the
pi ece that is the neaningful connection?

MR, BROMN: Everything that establishes the
pat hway bet ween t he two bui |l di ngs, incl udi ng t he entranceways
to this connector.

MEMBER SHAPIRO. Draw it. And you can use your
finger if you want. Draw -- what here are you considering
t he neani ngful connection?

MR. G RVIN. The areas with the boxes around t hem

MEMBER SHAPI RO  Everything within that box?

MR G RVIN It's focusing on the very snall area
where you see it being scribbled in.

MEMBER SHAPI RO So this?

MR. G RVIN  Yeah.

MEMBER SHAPI RO Yi kes. That was sonet hi ng.

MR G RVIN. Yeah, right here. The tip of that
thing. | think you see it.

MEMBER SHAPI ROC Ckay. Thank you. Thank you, M.
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G rvin.

VI CE CHAI RPERSON HART: Coul d you back a slide?
And coul d you explain this slide?

MR, GAMBRELL: Sure. This slide, actually there
are a nunber of plans that show the elevation. And the
dotted line is actually the grade for the building, whichis
a reference point for neaningful connection fully above
gr ade.

M5. MOLDENHAUER: Sorry. Can | just -- I'mgoing
to object in regards to the foundation of the docunent.
They're referencing a grade, but | don't know if they have
any architect that has identified the grade. | don't know
where this line is being provided by.

VI CE CHAI RPERSON HART: What |'mreally trying to
figure out is: what is this that I'"'mlooking at? | knowit's
kind of an el evation kind of a section. But |I'mnot exactly
sure where it is, so that's what | was trying to understand
and what |'m supposed to be focusing on for it.

MR, GAMBRELL: Actually Canmeron, go back a few.
It mght be clearer. Keep going. One nore. GCkay. Go back
f orwar d. kay. What we did is we wanted to show the Pl
| evel as not being fully above grade from each perspective
fromthe site. And that would be from the north, | ooking
west and | ooki ng south. And at all levels, the P1 is not

fully above grade.
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VI CE CHAI RPERSON HART: But the Pl is not what

we're tal king about. W' re tal king about that connection.
So Pl is an aspect of what is -- of the building, but the
part of it that you focused on was that kind of hallway
connection that we're talking about. And | was trying to
figure out where the hallway connection is with respect to
this draw ng.

MR, GAMBRELL: Correct. And I'msorry for that.
Yes, the connection is in the P1 |evel. That's the key
poi nt .

MEMBER SHAPIRO. | just want to -- where is the

meani ngful connection in the drawing that you just noved us

fronf®

MR, GAMBRELL: |I'msorry. That's not right. [|I'm
sorry. It's right here. And this was the exhibit that was
provi ded by DGS on February 7th. In ternms of the grade
designation, by the way, that's on the draw ng. It's the
measurenment point which is 174.1 | believe, which is the

grade. And M. LeGant certainly can verify that.

VI CE CHAI RPERSON HART: Yeah, | nmean the hard part
about some of this is that when you nake cal cul ations for
different things, you have to |look at different aspects of
the building. |If you |ooked at the height of the building,
you would take that from a particular point that may be

different fromwhat the front of the building is because the
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building is on -- has three sides. So there are different
ways of kind of thinking about all this.

And |'mtrying to understand -- whil e | understand

that you've drawn a line that's there, | don't know what t hat
line is representing. I understand what you say it's
representing. | don't know if that is actually what it's

representing, if that nakes sense.

MR GAMBRELL: Yes, it does.

VI CE CHAI RPERSON HART: And so what |'mtrying to
understand is you're saying that because there is a part of
ground that is over here that is at a certain |level, that
this is the grade that we should be | ooking at.

The owner is saying -- well actually the zoning
adm nistrator is saying, well actually you take sonething
that is different than this. And we |ook at what this is,
but we | ook at some way of having this line that Kkind of
cones across and connects the two.

You know, so there are different ways of
interpreting that. And what we're trying to understand is:
why are you thinking that this is the way in which it is
telling you that this has to be considered the grade? What
is -- where is the zoning that's saying that this is required
to do it this way?

MR, GAMBRELL: Yeah. I1t's one of the conplexities

of how, as you know, 309.1 cane into play in 2016, | believe.
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Prior to that, what the foundation would be or this
measurenent would be, the building definition, which
references the main |evel.

And then 309.1 references fully above grade. So
those two definitions, as M. Brown explained, do sync up.
But you -- what you have to understand is that there is a
rel ationship between those two.

And so for exanple, in this one -- and there are
two ways to look at this. On P1, P1 is not at the main
level. It's belowthe nmain |evel, and that's | ooking at the
buil ding definition. It fails that test in terns of there
cannot be a neaningful connection if it's below the main
| evel . That's one way.

The second way to ook at it would be in relation
to 309.1 and the words fully above grade. And the fully
above grade would be in relation to M. LeGant's original
GFA anal ysi s where he referenced and actual |l y has a gui deli ne
that shows the grade as a straight plane.

VI CE CHAI RPERSON HART: |'mgoing to back to this.

MR, GAMBRELL: Sure.

VI CE CHAI RPERSON HART: But we can continue with
the conversation. | just -- there are a couple of questions
that | have in ny head, and I'lIl ask them|later as we kind
of get through this.

MR H LL: ay, M. Brown. Go ahead and conti nue
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pl ease. Maybe you've gottento M. Gnbrell's part. |'mnot
sure.

MR, BROMN: |'mnot sure. Let nme check.

MR GAMBRELL: No, |I'mslide 40.

MR HLL: And nmaybe what we can do is if the
Board does feel they have an issue they want to address, go
ahead and ask it. O herwse, we'll kind of wait until the
end to ask our questions.

MR, BROWN: This is the building code analysis
that was done for this particular project. And this is
included in their drawi ngs as well. Under the comrents with
regard to conpliance with the building code, what the
comrents say is that the ground level is 5 feet 10 inches
above the grade plane at 173. 46.

And the | owest finished ground |evel is 167.92.
The ground level is 10 feet, 11.25 inches above that point.
Therefore, P1 is not considered a story above grade pl ane and
does not count toward the all owabl e stories of a building on
-- for purposes of conpliance with the zoning and buil di ng
code requirenments. And we think that sinply reinforces our
position that this particular connection is not fully above
gr ade.

On the second requirenent, is the neaningful
connection fully encl osed? The answer is yes. So we don't

have an i ssue there. On the third requirenent, is it heated

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP P PR
oo A W N b O © 00O N O OO W N P+~ O©O

123

and artificially Iit? W say no. Qur understanding is that
the parking garage wll not be heated and wll not --

VI CE CHAI RPERSON HART: Can | just ask a question?
| understand that you're focused on the parking garage, but
it seens as though the ZA and the owner have said that
they're | ooking at the hallway.

So the hallway is not the parking garage. So
whil e the parking garages nmay not be heated, the hallway
m ght be. And can you focus on the hallway, what the -- if
the hallway is heated or not because like I'"mjust trying to
figure out how-- I'mjust trying to understand those things,
t he di fference between then?

MR. GAMBRELL: Sure. |I'msorry we're using the
term nol ogy Pl or parking |evel, but again, the meaningful
connection or the alleged neaningful connection is in fact
inthe parking level, Pl. The i ssue about whet her or not the
hal |l way is heated has been rai sed because you get fromthe
parking area into the building in the passageway. But to our
under standi ng of the drawi ngs, there's no doorway there to
bl ock the entrance.

There's an entryway from going from your car up
to an area where you have to put a key pass in and get into
the building, which of course raises other questions about
free and open access.

VI CE CHAlI RPERSON HART: | mean when | saw the
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I mge of the hallway in the plan, there were doors on either
side of it. So there's a door in the entrance and door on
the exit, and | just don't know how -- you woul dn't put doors
I n unl ess you were havi ng sone sort of, you know, HVAC access
to that.

MR GAMBRELL: Ckay. |It's quite possible we're
I ncorrect on that point.

MR H LL: Ckay. So you can continue through that
list. | just was -- what I'mtrying to kind of separate out
I's the parking garage is one thing. The hallway or whatever
is something else. And | want to nake those things separate
so that we have a good understandi ng of what that is.

| under stand t he parki ng garage nay not be heat ed,
but the hallway may or may not be heated. It seens as though
t hat naybe we can find out whether or not that is fromthe
Applicant -- not the Applicant, fromthe owner and DCRA, how
they see that as well. But that's it. Thanks.

MR. BROMWN. Ckay. Turning then to subparagraph
D, that is an either/or requirenent -- either one or two.
The first requirenment i s conmon space shared by all users of
the building. As far as we can understand, DGS did not try
to defend the -- this connection under DL.

They instead sought to defend it under D2. I
think it's pretty clear that the common -- it's not conmpbn

space that's going to be accessible to all wusers of all
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portions of the building in part because it doesn't conply
with D2, which is that there nust be free and unrestricted
passage between the separate portions of the building, such
as an unrestricted doorway or wal kway.

And I'"mjust -- we're quoting here frompage 9 of
Exhibit 48, the RFP for the design build project specifying
all of the security requirenents that are going to have to
be i nbued within the new project.

Al of these things may a great deal of sense to
us, and certainly they should be there. They're the kinds
of things that justified not considering the honmel ess shelter
in Ward 3 to be part of the police station building and
because the tw types of buildings are fundanentally
di fferent uses.

And the security that they feel is necessary for
the shelter basically nmeans there's not going to be free and
unrestricted passage between the two buil di ngs.

MR H LL: M. Brown?

MR. BROMWN: Yeah

MR HILL: I'mjust goingto -- | know we've been
asking questions. |I'mjust trying to get an understandi ng
of time here just a little bit. So we're going to have a
bunch of questions afterwards as well. How nuch still is

| eft of you and M. Ganbrell?

MR BROMWN:. | would say we're well over hal fway
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t hr ough.

MR. GAMBRELL: 10 to 15.

MR. BROMN: About 5 or 10 nore m nutes.

MR HILL: It's okay. |I'mjust trying to say is
we've already gone to kind of like 30 mnutes alnost. And
SO --

MR BROMWN: Al right.

MR HILL: -- if we could try to expedite the
presentation portion so that we can get to the questions.

MR. BROMN: Very good. We're noving on.

MR GRVIN This is A an now.

MR, GAMBRELL: Sure. And again, just apol ogies
for sonme of the confusion about the issue of PlL. | think
it's understandable. W were trying to really give you the
bui | di ng fromeach angl e because DCRA and DGS have presented
you with two different draw ngs.

On the original zoning adm nistrator email back
in March, that was the great plane analysis that was done
| ooki ng west. DGS submtted on February 7th an entirely
different view, which seened to alnbst abandon the GFA
anal ysis and seened to suggest that the Parking 1, Pl | evel
was fully above grade because it shows a doorway that appears
to be fully open to the el enents.

However, we believe that's a m srepresentation of

the fact that the P1 | evel and the neani ngful connection is
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partially belowgrade. So |I'll skip past that. Go back real
qui ckly. GCkay. Go ahead. All right.

So what I'mgoing to do fairly quickly is explain
why the case DGS decided, which is 19550, in fact does not
say what DGS clains, which they say it supports their
position on 309.1 D. And then quickly review 10 projects
that supports the Appellant's position on what represents a
meani ngf ul connecti on.

As for 19550, you no doubt recall this case
There's no decision at this point, so that forced us to go
t hrough the transcripts, and you have ny synpathy. That was
a rather long and detail ed di scussion about what was neant
by fully above grade.

For exanple, Menber Hart made such a comment and
guestion in that case, which is represented on bullet 1 here
on slide 41. Next slide. As -- go back for a mnute. As
bullet 2 states -- let ne get myself together here.

On this case, on 19550, the stairs on an earlier
plan were in fact nodified to make them fully above grade,
as the next slide shows. Let nme clarify this. DGS' s
position about 19550 is they're claimng that the zoning
adm ni strator has recogni zed a partially bel owgrade or bel ow
grade as part of a commobn passageway.

In fact, in 19550 anything that was bel ow grade

was elimnated in this scheme. That woul d be what's depi ct ed
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on the I ower part of slide 42. You can also see it in nuch
nore detail here where the grade, exterior existing grade.

There's not hi ng about this nmeani ngful connection
that's below grade. So what DGS is arguing in relation to
what this case says is, in fact, not the case.

If you | ook at the transcripts, which we did, M.
LeG ant says ny analysis of this connection is that it
functions as a comobn space used by all wusers of the
bui l ding, all portions of the building. And that's in
Exhibit 68. And he's referring to that in relation -- |I'm
going to skip on that one. GCkay. So go back to this slide
pl ease, Canmeron, to 43.

So really just to reiterate, the zoning
adm ni strator specifically said he was referring to
conpl i ance with 309. 1D, t he common space, not the fully above
grade requirenent. This is what this connection | ooks |ike
in 19550. And |'ve already read what M. LeGant said in
that case, so | just wanted to clarify because DGS' s filing
suggest ed t hat a conmon space coul d be partially bel ow grade.
But that was not even the issue before the Board in that
case.

Slide 44, please. So in terns of 19550, the
guesti on woul d be: does it provide sone parallel argunent for
you in this case? And no, it doesn't. |In the current case,

it is not common space shared by all users of all portions
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of the building as it is only accessible to those wth
par ki ng privileges.

And it is not space that is designed and used to
provide free and unrestricted passage between separate
portions of the building. Gven the clear security
provi sions for gaining entry to not only the shelter but al so
Rita Bright for that matter.

Slide 45. Finally what | want to dois | want to
race through eight projects to show what the Board and the
zoni ng adm ni strator have previ ously determ ned what i s neant
by fully above grade. And | think this will help crystallize
t he i ssue and the confusion around the P1.

In this case 19229 from2019, the pi nk shaded ar ea
is showi ng what's deened fully above grade. As you can see,
there's nothing below that. There's no comopn passageway
that |leads into this area.

Next. This is another exanple of it. In fact,
on this particular case they even went through the pains to
show the natural or preexisting grade, which is the pink
dotted I|ine.

2800 Col unbia Road, this is the zoning
determ nation letter, the neaningful connection again fully
above grade. 727 Euclid, again, there's nothing about this
to indicate that anything about this project has any bel ow

grade passage way.
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19524 from 2017, and there are a couple of slides
on this one. As you'll note, there's a -- right in the
m ddl e where it says the connector. And you can see the
stairs there. And that gives you a suggestion that there is
sone partially bel ow grade passageway.

Go back one. However, the case records in this
19524, there is no discussion of partially bel owgrade by the
Board, the Ofice of Planning or the zoning adm nistrator.
So | think this is a case where it kind of just got by
everyone quite frankly. Keep going.

711 Irving Street. It's a 2016 zoning
determ nation | etter, and the connection once again is above
nat ural grade and nostly above the first floor plane. Rock
Creek Church, 2017, the connection was deened fully above
grade. Next.

And |'m going back to 2018 on 1311 R Street. |
want to just dissect this onealittle bit. Wen | first ran
across this, | thought this suggested to ne that a common
passageway could be below the main floor. But in fact, if
you | ook very carefully at the plans, that's not the case.
The neani ngful connection in this case is the upper |evel,
that little -- | don't know what color that is. It's on the
| eft side indicated.

The shaded part on the bottom has nothing to do

wi t h meani ngful connectioninthis case. It's sinply a bel ow
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grade hallway to provide access to the rear unit. So that's
not hi ng that the zoning determ nation consi der ed.

So again, this is a case where the neaningfu
connection is at the main floor |evel. It is in no way,
shape or form partially below grade. And that's just an
exanple to show you what | neant by that.

And |I'm getting close to the end here. This is
back in 2013, the zoning determ nation letter. And this
really kind of hel ps draw back in how this whol e neani ngf ul
connection has evol ved over tinme. And this gets back to the
definition of building. And this is the zoning determ nation
letter, that the existence of communi cati on bel ow t he | evel
of a main floor does not make a single building.

And then here are two zoning orders, both PUD
cases, and both of them in the discussion and the final
orders make very clear a neaningful connection needs to be
at that main floor |evel. It cannot be partially bel ow
gr ade.

MR. BROMN:. Very quickly on parking and | oadi ng,
if the -- if you were to apply the rule that each of these
separate uses on this property has to neet the parking and
| oadi ng requirenents for that use, the parking requirenent
is 14 spaces, including the 50 percent bus corridor
reduction, but only eight spaces are provided.

And t he pl an does not provide the required m ni num
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of one | oadi ng space and one delivery space for an energency
shelter whose gross floor area is as this one is. It's
bet ween 30, 000 and 100, 000 square feet.

MR HILL: Al right. M. Brown, I'msorry. M
col | eagues are up here speaking. So again, so these are sone
of those ancillary things that we spoke about.

MR. BROMN:  Yes.

MR HILL: So is there anything left wth your

presentation?

MR, BROMN: | don't think so.

MR H LL: Ckay.

MR. BROMN: Let ne see.

MR GRVIN | have a little bit.

MR. BROAWN: Onh, sorry.

MR G RVIN. Yeah. W also want to point out that

our ANC has not endorsed these plans. They've endorsed the
site but haven't endorsed the design.

MR, H LL: Ckay.

MR GRVIN W'Il -- I"'mgoing to skip through
this stuff about the consequences. | know we don't talk
about that stuff. | will nention loss of Iight and fresh air

are referenced in the zoning regul ati ons, so yeah.
It's already on w dth. | do want to point out
that we -- this is where we've really felt that we have the

chance to be heard. W've, you know, we didn't get to do a
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hearing for the shelter.

W triedto attend the advi sory teamneeti ngs, and
they said it was too late to us. The zoning matters, | want
to be very clear. W have tried to bring themup in other
foruns, and Tani a Jackson, Brianne Nadeau's chief of staff,
said to us zoning is on another track.

We weren't all owed to address that in the neeting.
We've sent emails to DGS and the zoning adm nistrator that
have been ignored. | filed a FO A request in June that was
due in July, hasn't been answered. And so we --

M5. MOLDENHAUER: | woul d object to all of this --

MR G RVIN Ckay. Al right.

MR, H LL: That's okay. Hold on. Let's just --
so l'mjust trying to -- at sone point | want to get to our
guestions. That's where I'mtrying to get to. So —-

( Si nul t aneous speaki ng.)

MR GARVIN Sure. Sure. W feel this is kind
of the --

MR, HI LL: Ckay. Please nove forward, M. Grvin.
| under st and.

MR G RVIN Okay, sure. And | wll point out
that there's a good precedent for when this process has
wor ked as it should. You may recall case 19705.

MR HLL: Al right. Thanks again, M. Grvin.

"' mgoing to nove you forward because | want to get to where

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

134

we're going to get to ask sone question.

MR G RVIN  Ckay.

MR HILL: Again, how --

MR G RVIN  Sure.

MR HILL: No, no. Just give ne one second.

MR G RVIN  Sure.

MR HLL: It's again we're focusing in how the

zoning admnistrator erred in whether or not this building
was i ssued a building permt correctly as an apartnent house.
So that's the one I"'mtrying to kind of figure out.

So | see your slides, and your slide presentation
was | believe conpletely in there. | think | saw all of
these. | don't know if these |ast ones are new or not. So
pl ease go ahead.

MR GRVIN. Sure. There shouldn't be anything
new fromme on that.

MR H LL: Ckay.

MR, G RVIN | do want to give the neighbors a
chance to testify. They prepared things, and they do want
to address zoning regul ati ons.

MR, H LL: Okay. | don't know whether or not, and
this is OAG we don't have public testinony during appeals.
Correct?

M5. NAGELHOUT: You do not .

MR G RVIN. These are --
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MR HILL: [I'mjust asking a question.

MR G RVIN:  Sure.

M5. NAGELHOUT: You do not. You could hear them
If they are witnesses for the Appellant --

MR HILL: Okay.

M5. NAGELHOUT: -- but only on the issues that
you've --

MR HLL: Right.

M5. NACGELHOUT: -- designated.

MR HLL: So if you guys have people that want
to provide testinony, which is fine, again about what we're
here speaking to, then you're wel cone to have them go ahead
and cone forward.

MR G RVIN. Sure. As far as | understand, they
are. And they're all residents of the buil ding.

MR, HLL: Again, it's -- again, before you guys
get up, and I'Il let your -- well okay. You guys cone on
forward. Let's have the witnesses cone forward pl ease. You
can sit wherever you guys like. Okay, that's fine. So if
anybody didn't get sworn in, if you go ahead and stand and
go ahead and get sworn in by the secretary here to ny |eft.

MR, MOY: Do you solemly swear or affirmthat the
testinmony you're about to present in this proceeding is the
truth, the whole truth and nothing but the truth?

(Chorus of ayes.)
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MR MOY: Thank you.

MR HLL: Ckay, great. So if you could please
qui ckly i ntroduce yourselves for the record fromny right to
left? Okay.

M5. KIRBY: H . Amty Kirby.

MR HLL: Okay. And where do you live?

M5. KIRBY: 1420 Cifton Street. | am a nenber
of the Board as well.

MR HILL: Okay.

MS. BRI DGES: Good afternoon. Bar bara Bri dges,
1420 Cifton Street, N.W, resident since 2000.

MR HLL: Ckay. M anf

MS. QAMRUDDI N:  Junmna Qanruddi n, same residence
in the sanme building, and resident since 2003.

MR HLL: Ckay. Sir?

MR, JATHWELL: Good afternoon, Chairnman and the
Board. M nane is Neland Jathwell. [|'m here representing
Jordan McKenzi e.

CHAI RPERSON HI LL: Yes, | don't think you can do
that. You' d have to have a letter saying that you re here
representing Jordan MKenzie. You know. So, that's -- |
mean, you could speak on your own behalf, if you know
anyt hi ng about what we're about to talk about. So you can
sit down and figure it out.

And so, but what I'mtrying toclarify, and | want
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you guys to really understand what |'m tal king about, is
we' re not here about all these other effects. W're not here
about light and air and all these things, right. What you're
supposed to be wtnesses to, and this is where your, the
attorneys, and the two gentlenen behind you wth the
Associ ation should have tried to help clarify. W're just
tal ki ng about the errors.

You're witnesses to how the Zoni ng Adm ni strat or

made an error. And you're not experts -- |I'msorry. You
haven't been here necessarily -- | don't know, you seem
famliar. So, like sone of you might have testified in

different ways before, so I'mnot going to try to stop you
from gi ving your testinony.

|"mjust saying the things we're trying to listen
for is again how the Zoning Adm nistrator erred in issuing
a building permt that this was an apartnent house, and then
al so how the Zoning Adm nistrator erred in that there's not
a nmeani ngful connection, right, to the building.

And by the way, those are very technical issues.
So, if you guys speak to them 1'Il be pretty happy, |
suppose. But I'mgoing to give you each a m nute, okay.

And so, you can go ahead, Ms. Kirby, we'll start
with you. And so, just go ahead and gi ve us your testinony,
i f you can, on those specific issues.

And Ms. Mbl denhauer, we don't need to object or
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anything like that, to anybody. W're just trying to, |I'm
trying to be as focused as possible. That's what we' re doi ng
here with our witnesses. Thank you.

M5,  MOLDENHAUER: Qur objections are already

noted, so we will hold off.
M5. KIRBY: Thank you. | guess you'll probably
let me knowif | stray, | go astray, but --

CHAI RPERSON HI LL: Ms. Kirby, | got to let you

know, it'll be too hard to probably figure -- it'll take ne
20 -- it'll take me so nuch longer to try to stop you, as to
when you go astray or not. Just go ahead and give your
testinmony, and I'Il try to be as focused as possi ble. ay?

MS. KIRBY: (kay.

CHAl RPERSON HI LL: Al right.

M5. KIRBY: |I'Il try to be succinct.

CHAI RPERSON HI LL: Ckay, thank you.

M5. KIRBY: | appreciate it. The Cty has told
me that everyone loses their view \Wiat the Cty has not
told nme, as a resident, is what made themthink it was okay
to conpletely wall our courtyard and our residence in.

When we raised this issue with the City, that they
were conpletely walling in our courtyard, we were offered
that we could choose sone wall color, on the wall. My
understanding of U-513.1 is this doesn't follow zoning rul es

and regul ations for a setback from our buil ding.
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Anecdotally, | ook out nmy wi ndow every day, and
| see Ms. Bridges out on her patio, her bal cony, enjoying her
honme, enjoying her quality of life. And it makes ne sad that
| know that that's going to go away. W are being
mar gi nal i zed for another group of people.

The zoni ng regul ati ons are here for nei ghbors, and
nei ghbors for cities and -- the city and for its residents.
But the zoning | aws, as far as we're concerned, are not bei ng
followed. There is not a 15-foot setback. This building is
bei ng put conpletely up agai nst our buil ding.

Do you have a pen?

CHAI RPERSON HI LL: Ckay. That's okay, Ms. Kirby.
| nmean, you're -- | mean, is there -- that's okay. Go ahead.

M5. KIRBY: Okay. | just -- without a --

CHAI RPERSON HI LL: You're just speaking to the
meani ngf ul connection and what it's, actually mght do to --

M5. KIRBY: Yes.

CHAI RPERSON HI LL: -- to you guys. So, but go
ahead.

M5. KIRBY: So, as you sawin the draw ngs before,
our building is shaped --

VI CE CHAI RPERSON HART: The drawings are really
difficult for us to see. W're, actually have these as bei ng
webcast. And so --

M5. KI RBY: Yes.
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VI CE CHAl RPERSON HART: -- when you show sonet hi ng

up, it's just seen by us, but we actually have --

MS. Kl RBY: Ckay.

VI CE CHAI RPERSON HART: -- a canera and all this
ot her stuff. So, if you could talk about it, it would be
hel pful .

M5. KIRBY: | wll.

VI CE CHAI RPERSON HART:  Ckay.

MS.  KI RBY: So, | just drew a capital letter |
here, which is basically the shape of our building. Both of

CHAI RPERSON HI LL: Okay. That's okay. So no, no,
|"mjust -- again, and ' mgoing to stop because it was only
a mnute, right, and nowit's getting -- and again, for --

MS. KIRBY: (Kkay.

CHAI RPERSON HI LL: -- the application -- that's
okay. |I'mjust -- | nean, you guys canme down here. You were
here before. And so it got -- the process got changed on you

alittle bit, whichis that it's nore really about again the
nmeani ngf ul connection between these buildings and how the
Zoning Adm nistrator erred in making that decision, right.
And then, in the -- I'"'mnot trying to -- and in
the definition of an apartnent building, how the Zoning
Adm nistrator erred that this is not an apartnent buil di ng.

So that's what we're trying to take witness testinony about.
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And so, unfortunately, if you don't have a |ot of expert
testi nony on that, you're giving us what m ght happenif this
does nove forward, right, which is not that, how the Zoning
Adm ni strator erred, which is what the appeal is about.

The appeal is about that they did nmake an error.
So, all of the things that you're speaking to seens |ike
things that the Association has al ready spoken to, neaning
in terms of the building being up against that courtyard
t here.

But, I"'mjust trying to -- | understand the tine
limt, Ms. Kirby, and keep you as focused as possible. And
| know you don't come down here that mnuch, or sone of you
did, as | recognize sone of you.

M5. KIRBY: Yes, we were here all day, the | ast

CHAI RPERSON HI LL: Ckay. Well, then | apol ogi ze
for that, unfortunately.

M5. KIRBY: No, it happens.

CHAI RPERSON HI LL: So, I'll tell you what, why
don't | just do this, okay? |I'mgoing to start again, okay.
So, normal ly we take three-m nute public testinony, okay, and
we just take the testinony of the witnesses. And |I'm going
to give you all three m nutes each, okay.

So, Ms. Kirby, it's too hard to try to figure it

out, as to whether or not you're an expert in this, that or
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the other. And so now you guys cane down here. W'Il go
ahead and hear you. And until | get the |last gentlenman, |
haven't figured out what he's going to be about in a m nute,
because | don't know what his testinony, because it's not
really public testinmony. You're technically w tnesses, okay.

So go ahead and get your three mnutes. And |
thi nk you' ve already taken up sone of it. |[|f you need nore,
| et me know. But, go ahead.

M5. KIRBY: I'mfine. | think | got out what |
needed to say, so.

CHAI RPERSON HI LL: GCkay. Ma' am can you go next?

M5. BRIDGES: Yes. Like |l say, ny nane i s Barbara
Bri dges, and ny biggest concern is safety. They are not
| eavi ng enough access for first responders to even get back
in that area should there be a catastrophe. Should ny front
door be on fire, or the kitchen blow up, | would exit out of
nmy window into a block courtyard. First off, responders
can't get through. That's ny concern. That's ny concern,
isit's areal thing for me. kay.

CHAI RPERSON HI LL: GCkay. No, thank you very nuch.
Thank you. | nean, you guys have been here -- you guys --
okay. Okay. No, you're all right. You okay?

Oh, well that's -- well, you guys were down here
all -- you guys were here all last tine, right, for however

many hours it was, and you cane back out here again. So, you
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know, | hope it does work out. All right? GCkay.

Ma' am

M5, QANMRUDDI N: So, | first want to start by
saying thank you for taking the tine to hear us today. And
" mespecially grateful, as a taxpaying al nost native of this
city. I"ve lived here in this address for 17 years. You
have no idea what it neans to us, after several nonths of
being treated as second class citizens, at best, and enem es
ot herw se.

This ordeal has been taxing, both financially,
enotionally and intellectually. And | hope sone of us are,
know this parable, but this is to nme a real life case of
David and Goliath, versus Coli ath.

| want to start by sayi ng, we have not hi ng agai nst
the shelter. W just want inportant regulations that are in
place to ensure that we are all a thriving, happy, safe
people and community, that these are adhered to as this
shelter is being built.

The disregard for regulations, which ny friends
have al ready spoke about, are egregious. The quick fixes and
mani pul ati ons are being -- that are being proposed are
di si ngenuous, and frankly ridicul ous.

For exanple, as vyou have stated, it's so
di sturbing that the City is manipulating the B-3019 Single

or Separate Building Rule by comng up with a so-called
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meani ngf ul connection. |It's clear, this is not a neani ngful
connection and it's not fully above grade. |It's below the
mai n parking floor and into the parking garage. |t does not

provi de common space or free and open passage.

And | want to just say that when all of this has
been happeni ng, another marginalized comunity has been the
parents and educators that work at the Rita Bright Center,
who raised issues around this building having any kind of
open access to children that are working -- that are going
there for after-school activities, and have been going there
for 40 years.

But what has been worse about this entire
situation, and pardon ne because | think it's inportant to
not strike community nmenbers' or try to strike comunity
menbers' testinonies.

CHAI RPERSON HI LL: Ms. --

MS. QAMRUDDI N:  Qantuddi n.

CHAI RPERSON HI LL: Qanruddin, Ms. -- just |ook on
up to us, okay, M. Qanruddin?

M5. QAMRUDDI N:  Yes. Thank you.

CHAI RPERSON HI LL:  Yes.

M5. QAMRUDDI N:  But what has been worse is being
gaslighted as a conmunity. I'msorry. And nade to feel as
i f we have sonehow | ost our minds any tinme we're raising an

i ssue that bring -- that is a topic that people don't I|ike
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or do not agree with. This is when we have the facts on our
si de.

In additi on, on several occasions when we raised
gquestions, the summary answer has been, well you just don't
care about honel ess people. This is insulting, not based in
fact, and is not a valid response to the questions that we
have been rai sing.

We are concerned about our safety, our public
heal t h, our physical safety and our investnents. Follow ng
the regulations alleviates all of those issues.

CHAI RPERSON HI LL: Ckay, Ms. Qanruddin --

M5. QAMRUDDI N:  Again, | thank you for hearing --
you for hearing us today. And we real ly appreciate your tine
and careful consideration. Thank you.

CHAI RPERSON HI LL: Thanks. And |I'msorry to keep
interrupting you guys. And this is because it's not part of
ny -- it's not part of the appeal process, is -- that's why
it always gets confusing to us. Like, normally when we have
-- if you guys were here for an application, then we take
public testinmony. Since this is an appeal, they're wtness,
it's witness testinony.

So any of the testinony that you guys are giving
us that isn't about the facts of the case, are things that
have no pertinence to what we're supposed to be -- listen,

| mean, |'m giving you guys an opportunity to talk just
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because | -- if | were you, |'d want to know how to parse out
everything that | had cone to speak to. So, |I'mjust trying
toclarify howwe're listening to it. That's what |I'mjust
trying to clarify.

So sir, you canme down here representing sonebody
supposedl vy. No, you can't read the person's statenent.
That's why I"mjust trying to get it. Wuo are you?

MR JATHWELL: | do live in the building as well.

CHAI RPERSON HI LL: Ckay.

MR JATHWELL: Jordan McKenzie is ny neighbor.

CHAl RPERSON HI LL: Ckay.

MR, JATHWELL: He asked ne to speak on behal f for
himas he's teaching right now.

CHAI RPERSON HI LL: Okay. Yes. Unfortunately, you
can't do it, because it has to be a letter. But anyway, but

t hank you so much. Okay. All right. kay, thank you guys

very nuch.

Wwe'll just --

MR GRVIN And --

CHAI RPERSON HI LL: Ckay, so -- |I'msorry.

MR GQRVIN ['msorry.

CHAI RPERSON HI LL: No, no, that's all right. o
on.

MR GRVIN Yes. W just want to kind of end

with arecap. W see that this is apartnent-style tenporary
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housi ng, which i s nonet hel ess an energency shelter. The rear
yard setback should be required, because there's no
meani ngf ul connecti on. Parking and | oadi ng requi renents have
not been net. There is no ANC support for the permt, and
t he pl an.

CHAI RPERSON HI LL:  Ckay.

MR GRVIN And -- yes.

CHAI RPERSON HI LL: Okay. Al right.

MR GRVIN W also -- | assune at this point
that tineliness is not being debated, but we want to
reiterate that we are appealing the building permt.

CHAI RPERSON HI LL: GCkay. All right. GCkay, thank
you guys very much. Al right.

MR. G RVIN. Thank you.

CHAI RPERSON HI LL: So, we got -- why don't you --
do nme a favor, can you throw up that first slide that has
the, the drawing with the -- it's the very first thing that
you guys started wth.

MR G@RVIN I'msorry. | knowthere's a faster
way to do this. | don't want to -- vyes.

CHAlI RPERSON HI LL: kay, that's fine. Ri ght,

okay. So again, I'mgoing to continue sticking with this,
and we'll see how the -- | mean, for nme, and you guys can
keep aski ng.

So, the neani ngful connection issue, where it is
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of pertinence to, if I'munderstanding this. M. Brown and
everyone can correct ne. It's the 15 feet right there
right? Is that correct? So if there was a neaningful
connection, your rear yard setback would be within that
circle, correct? So there would be a 15-feet corridor
basi cal ly gi ving you ki nd of access to that courtyard, right?

MR GRVIN. That's right.

CHAI RPERSON HI LL: And so, | guess -- and |I' mnot
trying to -- what is it? | definitely amnot, |I'mnot here
t hi nking that you guys are against shelters, or community
shel ters. I'"'m just trying to understand what the
ram fications are for what you seemto be asking for, right.

And so basically what you'd be getting there is
15 feet, right?

MR G RVIN That's right. | wll --

CHAl RPERSON HI LL: It's not --

MR G RVIN. Ch, sorry.

CHAI RPERSON HI LL: No, that's okay. |'mjust --
that's all | just -- | nmean, it's -- I'mjust clarifying for
nyself. That's not even a yes or no.

MR, G RVIN Yes. Il will -- 1'"m sure they'll
mention this.

CHAI RPERSON HI LL: Right. And then -- and |I'm
sorry, and then the parking requirenent. There would be the

par ki ng requirenent.
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MR. G RVIN: Yes.

CHAI RPERSON HI LL: Ckay. So, all right, that's
all | needed to know. So, the --

MR G RVIN. One thing on that note, though. They
actually did put in a little tunnel on the first floor so
t hat people could get out if there were a fire, but there'd
be no way for, you know, Ilike any kind of l|ife safety
equi pnent to get in.

So that's part of the concern also, just, you
know, novenent of |ight and air.

CHAI RPERSON HI LL: |'mjust --

MR G RVIN That's what we're on.

CHAI RPERSON HILL: Yes. And so I'mjust trying
to understand, for ne, | nmean, 15 feet's not very w de, you
know. So, does anybody have any questions?

MEMBER SHAPI RO No.

CHAI RPERSON HI LL: No? Gkay. So, okay. | was
-- the order sonetinmes confuses nme, so | politely stand up
and wal k over there. But | think, fromnowon, actually, I'm
just goingtolike givealittle wave to OAG okay. And then
you guys can get the exercise. GOkay. Al right.

So, DCRA, do you have any questions for the
Appel l ant? You need to push the m crophone, M. G een.

MR, GREEN. It would help. |"m sorry. Can we

pl ease go to Page 26 of your slides? Ckay. | don't know who
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IS going to answer this question, since it's the w tnesses,
but I'Il ask it to the group. Subpar agraph C, heated and
artificially lit -- and this was brought up by the Board, but

| have to ask. You have no i ndependent information that the

corridor is not heated and artificially lit isn't that
correct?

MR, GAMBRELL: 1'll go ahead and answer that. |
think the earlier discussion, | nade the comment that we nmay
have been in error on that particular point. So it could,

in fact, be heated.

MR. G RVIN. W understand t hat the parki ng garage
is not heated, which that area ostensibly connects to, but
you're right, the little hallway nay have heati ng.

MR. GREEN. So the -- that would be a yes, then,
right? That's not a no anynore. |It's now a yes.

MR. GAMBRELL: Yes, yes. W corrected --

( Si mul t aneous speaki ng.)

MR, GAMBRELL: W corrected that previously.

MR. GREEN. Ckay. | apologize if | mssed it.
That's really ny question. Thank you.

CHAI RPERSON HI LL: Okay. Because we are all up
here focused again on apartnment house definition and
meani ngf ul connecti on, and under st andi ng what's going on with
that. That's what we're here for.

Ms. Mol denhauer, do you have any questions?
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M5. MOLDENHAUER: | just have a -- since we have

obvi ously two other individuals, | want to confirmthat none
of the witnesses or that M. Ganbrell or M. Grvin are
architects. |[|s that correct?

MR GRVIN. That's right.

M5. MOLDENHAUER: And - -

MR GAMBRELL: No, I'mnot an architect, but |'ve
been involved in sonme cases since 2015.

M5. MOLDENHAUER: Are you an architect?

MR, GAMBRELL: No. Thankfully not.

MR G RVIN W have worked with an architect on
this case, though. He's not here today.

M5. MOLDENHAUER: Yes, but he's not here today to
testify, because | think one of the questions that | just
have is, there are i mages of where grade is. There's no one
here today that testified as an architect that identifiedthe
grade line that you' ve showed. |Is that correct?

CHAI RPERSON HI LL: You got the --

MR. GAMBRELL: An architect | consulted with did
do so, but actually, the grades are depicted on all of these
original drawi ngs, so that the dashed red |ines were actually
just for the benefit of the Board so they could see nore
clearly. But those are nmarked on all of his draw ngs.

M5.  MOLDENHAUER: But there's nobody here

avai l able for cross-examnation that is an expert, or an
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architect, that is able to identify the red dotted line as
gr ade?

MR GAMBRELL: Well, Matt LeGrant could testify
to that.

M5. MOLDENHAUER: As the Appellant, I'"mask -- |'m
confirmng that there's nobody here to confirmthat the red
dotted line is in fact grade?

MR, GAMBRELL: During cross-exan nation we could
certainly ask Mtt LeGant this question from that

st andpoi nt.

MEMBER SHAPIRO. | think that you -- | think you
can nove on from that question, please. Because they're
clearly not going to answer it, so we mght as well just
nove.

M5. MOLDENHAUER: Making sure that the record is
conprehensive. | appreciate your, the Board's tine.

There were coments nmde regarding the term
shelter. 1Is it true that the HSRA is a separate | egal act,

than the zoning regul ati ons?

MR, BROWN: Absol utely.

MS. MOLDENHAUER: Ckay, thank vyou. And t hen,
going -- since the -- M. Gnbrell, right -- not M.
Ganbrel | .

M. Gavin, you --

MR GRVIN Grvin.
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V5. MOLDENHAUER: -- live in the condom nium - -

CHAI RPERSON HI LL: It's Grvin, | think.

M5. MOLDENHAUER: Grvin, | apologize. ['"'m
horrible wth nanes.

MR G RVIN It's okay. Mayor Bowser got yours
right.

M5. MOLDENHAUER: So, you live -- you -- identify
again the address for your buil ding.

MR G RVIN 1420 difton Street Northwest.

M5. MOLDENHAUER: All right. So, do you commonly
wal k past this location on a day to day basis?

MR G RVIN Oten, yes. | sonetinmes -- it
depends on which direction |I'm going. | don't always
actually have to go around the site of the project.

M5. MOLDENHAUER: Maybe on a weekly basis?

MR GRVIN | try to avoid it, but it happens.

M5. MOLDENHAUER: All right. Wre you aware, and
di d you observe t he groundbreaki ng that occurred at the site?

MR. G RVIN: Yes.

M5.  MOLDENHAUER: And were vyou under the
i npression that the groundbreaking occurred pursuant to
permts?

MR G RVIN Can you ask that in --

CHAlI RPERSON HI LL: Ms. Mol denhauer, what's your

guestion? Are you talking about tineliness again?
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M5. MOLDENHAUER: It's still pending, is it not?

CHAI RPERSON HI LL: It's not what we're talking
about right now. They just -- we'd heard all this stuff
about tinmeliness. W argued tineliness.

M5. MOLDENHAUER: But it was counting the bands.

The notion hasn't been resol ved. If the notion had been
resol ved, | would not be asking the questions. The notion
hasn't been resolved. |It's still pending. So I'd like to

have an opportunity to cross-examne the wtness on the
pendi ng noti on.

CHAI RPERSON HI LL: Okay. |I'mjust taking a deep
breat h, because |'mjust trying to understand what we're here
for right now So we spoke to tineliness, | think, the | ast
two hours, right? Ddn't we speak to it the last tine we
were here? And so --

M5. MOLDENHAUER: But there was not wtness
testinmony, and | was not able to cross-exam ne.

CHAI RPERSON HI LL: There was no wi t ness testi nony.

M5.  MOLDENHAUER: And | was not able to
cross-exam ne the Appellant as to tinmeliness. W obviously
-- and that notion was not resolved. It was not ruled on by
the Board. So, | would assune that | would have the ability
to question. | only have a few brief questions.

CHAI RPERSON HI LL: I"'mtrying to do ny best to

process one thing at a tine. And | apologize. | have no
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| dea how many questions you have there. |[If | knew that you
had two nore, |'d probably shut nmy nouth. GCkay. Right. But
| don't know, right, so I'mtrying to figure it out.

MR GRVIN | can address that, regardl ess.

CHAI RPERSON HI LL: That's not -- no, no, no.

MR G RVIN  Ckay.

CHAI RPERSON HI LL: No, no. Ckay. By the way,
just to let you all know, we have hours ahead of us, okay.
So let's just kind of take ourselves slowy here.

(kay. Go ahead. So you have sone nore questions
about tineliness, which was fromthe last hearing? No, |I'm
aski ng.

M5. MOLDENHAUER: It was from a notion nmade and
argued at the | ast hearing.

CHAI RPERSON HI LL: Gkay. So you're asking whet her
or not the witness had -- okay, please go ahead. Did he see
t he groundbreaki ng cerenony, that's where you were.

M5.  MOLDENHAUER: That was ny question. I
appreciate --

Did you see the groundbreaki ng cerenony?

MR G RVIN. | saw the groundbreaki ng, which was
for the foundation of the building. But we're appealing the
building permt, and the -- neither the enmergency shelter
i ssue nor the neani ngful connection issue were addressed by

the foundation permt.
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V5.  MOLDENHAUER: Ckay. And | appreciate that

very kind of detailed coment, but so, you saw the
groundbr eaki ng, and you were aware that a foundation permt
had been issued, when you saw the groundbreaki ng?

MR GRVIN. | believe that's correct. | would
have to check the tinme on the foundation permt, but yes.

M5. MOLDENHAUER: And you had been following this
process. And at one point there was an email, | think, that
you wote, that you had been followng Permt Tracker?

MR G RVIN Yes. | renenber tal king about this
| ast time.

MS. MOLDENHAUER:  Ckay.

CHAI RPERSON HI LL: Ckay. |'"'m actually now
curious. So, OQAG-- so now, we had a hearing, and | want to
know now, right, so we had a hearing last tinme, and talked
about tineliness. And | can't renmenber, weren't you guys
both here? So, didn't you ask your questions about
tinmeliness the last tine. I"m just trying to understand,
right. So -- because now we've heard an hour and a hal f of
testi nony.

And, so to OAG I'mjust trying to -- | just want
to make sure my process is correct. Is this a normal -- is
this what we should be doing? Meaning that the property
owner -- now | know, |I'm not trying to stop people from

havi ng an opportunity to ask their questions. | just want
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t o understand.

So, is this when now the property owner can ask
gquestions about the tineliness issue?

M5. NAGELHOUT: |t probably woul d have been better
| ast tinme, when you heard the whol e argunent on the notion.
| don't know why it didn't happen last tine, but it's not
| nproper now, because you haven't decided the notion yet.

CHAI RPERSON HI LL: Ckay. ay. Now !l love ny --
did we not take questions the last tinme? Nowl'masking over
here. D d we not take questions the |ast tine?

MS. MOLDENHAUER: Chairman Hll, no we did not
t ake questions |ast tine.

CHAI RPERSON HI LL: W just heard testinony?

M5. MOLDENHAUER: We just heard oral argument on
t he noti on.

CHAI RPERSON HI LL: | appreciate the chairman part,
by the way. That was ni ce.

So, okay. All right. So, okay. So then, please
go ahead and -- I'mjust trying to also understand for the
next time this happens again for me, which is finishing one
part of it and noving on to the next part. So, the -- so
we're still here -- so these are tineliness i ssue questi ons.
So do you have any nore tineliness issue questions?

M5. MOLDENHAUER: | just have t he pendi ng questi on

| was asking about Permt Tracker. And | was --
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CHAI RPERSON HI LL: Wat was the question again?

' m sorry.

M5. MOLDENHAUER: The question was that there was
an email on May 29th that was submtted by the Appellant,
that identified that he was aware of Permt Tracker, of the
system

CHAl RPERSON HI LL: Okay. And the question?

MR GRVIN And --

CHAI RPERSON HI LL: Hol d on. And t he questi on was,
were you aware?

MS.  MOLDENHAUER: Wre you aware, and can you
descri be your understandi ng of Permt Tracker?

MR A RVIN. Sure. | -- describe nmy understandi ng
of the Permt Tracker? Like the way the site works or?

M5. MOLDENHAUER:  About your follow ng of that.
Did you follow that?

MR G@RVIN Yes. Sow net wwth M. LeG ant, and
we understood that the building pernmit is what i s appeal abl e.
W saw the footnote in his email, saying that that's what's
appeal able. W sawthat his email was not the final witing.
W understood, based on all precedent and in conversation
with M. LeGrant, that the building permt is what we needed
to appeal .

M5. MOLDENHAUER: So, ny question though is, were

you following Permt Tracker at that tine?
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MR. G RVIN: Yes.

M5. MOLDENHAUER: And if you were foll ow ng Perm t
Tracker, did you see that the foundation permt was issued?
MR GRVIN | did, and | was following it every
day, watching for the building permt, because that's what
| wanted to appeal. W' ve been through this, but that -- |I'm

appealing the building permt.

M5, MOLDENHAUER: Thank you. No further
questi ons.

CHAI RPERSON HI LL: Ckay. All right. Gkay, so M.
Green, | think you have an opportunity now to present. All

right, M. G een, please go ahead and gi ve your presentati on.

MR. GREEN: CGood afternoon Chairman and menbers
of the Board. The Appell ant, Resi dences of Col unbi a Hei ghts,
a Condom nium RCHcl ai ns that the Zoni ng Adm ni strator erred
in approving Building Permt B1908601, the permt for a
bui |l di ng project at 2500 14th Street Northwest.

RCHinits revised prehearing statenent clains the
Zoning Administrator erred in three respects. The first is,
the permt was issued absent the special exception under
Subtitles USection 513.1(b), as the construction constitutes
an energency shelter. The second is that the Ward 1 proj ect
fails to provide a rear yard setback, as we've been -- as has
been stated under G 405.2. And the Ward 1 project's parking

and | oading requirenents are not net, as it is an energency
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shel ter.

However, all of the Appellant's argunents fail.
First, contrary to the RCH s assertions, the Ward 1 project
I s an apartnent house. The Board had posed a direct question
to the Appel | ants weeks ago, is this an apartnent house? And
after many docunents and significant testinony, they have
failed to answer that question. |[|'Il happily answer that in
that it is an apartnent house.

Furthernore, an apartnent house is permtted as
a matter of right in the subject zone, and the project is a
single building for zoning purposes, and it satisfies the
rear yard setback requirenents. And lastly, as an apart nent
house, the Ward 1 project has the appropriate nunber of
par ki ng spaces for the use requi renents under the applicable
regul ati ons.

So, I'dlike to wal k everyone t hrough the process
of the apartnent house, and | would ask that M. LeG ant
i ntroduce hinself and say his name for the record.

MR. LEGRANT: Yes. Matt hew LeGrant, Zoning
Adm ni strator, DCRA.

MR. GREEN: M. LeGant, the Ward 1 Project has
35 apartnment style units, and in the plans they're identified
as STFH units, and 15 permanent supportive housing units, for
a total of 50 units. The Appellant clains that although the

PSH units are permtted as a matter of right within the zone,
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the STFH units constitute energency shelter, which require
a special exception. |Is that accurate?

MR, LEGRANT: No, it's -- no, that 1s not
accurat e.

MR. GREEN. And why is that not the case?

MR LEGRANT: Right. The -- all the units in the
proposed buil ding constitute apartnent. Apartnents is atype
of dwelling unit.

MR GREEN. And M. LeGant, the Appell ant keeps
repeating that the project is an energency shelter. Are they
accurate?

MR. LEGRANT: No.

MR, GREEN: And why not?

MR. LEGRANT: So, the zoning regul ations set forth
a definition of enmergency shelter. And key aspects of this
have to do with the duration of stays and the type of
facility providing the service. Definition is, and 11|
reiterate, in afacility providing tenporary housing for one
or nore individuals who are otherwi se honeless, is that
arrangenent is defied in -- defined in the Honel ess Services
Ref orm Act of 2005, and the effective date of Cctober 22nd,
2005 in the citation.

Emergency shelter may also provide ancillary
servi ces, such as counseling, vocational training or simlar

soci al or career assistance. And that's under the definition

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP kPR
oo A W N b O © 00O N O O W N P+~ O©O

162
section of B-100. 2.

MR GREEN: And M. LeG ant, it's your
understanding that this particular project is not an
energency shelter, correct?

MR. LEGRANT: Correct.

MR. GREEN: | don't know where the -- | can't --
ny --

CHAI RPERSON HI LL: M. Geen, |'msorry. | can't
hear you.

MR GREEN. | can't project to the screen. [|'m

not sure why.

CHAI RPERSON HI LL: Could IT conme out, please?

(Pause.)

MR. GREEN: M. LeGant, | want to draw your
attention to 11(d), DCVR 101.2, the definition of apartnent.
Could you explain how this is relevant to the particul ar
matter at hand?

MR, LEGRANT: Yes. So again, we're still in the
definition sections of the zoning definition sections and
regul ati ons. Two of the ternms that are defined in those
regul ati ons are apartnent and apartnent house.

Apartnent is defined as one or nore habitable
roons, a kitchen and bathroomfacilities exclusively for the
use and under the control of the occupants of those roons.

Control of the apartnent may be by rental agreenent or
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owner shi p.

And then apartnent house is in any building or
apartnent building which there are three or nore apartnents
provi di ng accommodati ons on a nonthly or |onger basis.

MR GREEN: Thank you, M. LeG ant. | want to
draw your attention to BZA Exhibit --

CHAl RPERSON HI LL: Sure, M. Shapiro. |'msorry.
You have a question?

MEMBER SHAPI RO Thank you. | just want to hear
this point again. | understand you describing why this is
an apartnent house. Can you describe again why this isn't
an energency shelter?

MR, LEGRANT: So, the energency shelter has a
conponent of a tenporary housing conponent. M office has
consi stently distingui shed what a residential use is, versus
a transient or tenporary use, residential use, by neans of
whet her the tenure or the residency is 30 days or nore. And
the -- we'll get to, in a fewnonents, one of the key aspects
of that, that distinction.

MEMBER SHAPI RO Are you noving us to the use
categories, or related to the 30 days or nore? O, under the
definition of residential, under the use categories. |s that
what you're tal king about? I'mstill --

MR, LEGRANT: Yes.

MEMBER SHAPI RO | want to -- I'll just wait.
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Keep goi ng.

MR LEGRANT: kay.

MR GREEN. Ckay. So M. LeGrant, | want to draw
your attention to what has been identified as BZA Exhibit 30
-- sorry, 30B, which is a PHS unit, which is part of the
plans, with respect to this particular project. And |'ve --
| bring it to your attention for the purpose of asking, how
Is this relevant to the respect of -- to the fact that this
woul d be consi dered apartnent under the zoning regul ations?

MR, LEGRANT: So, the -- in the upper left-hand
corner is the floor plan for a key PSH unit. And the
finished plan, as it's | abel ed, shows the | ayout of said, of
that wunit. And there's a bedroom It's |abeled as
one-bedroom And then there's a -- the conponents include
a kitchen, which the very top of the drawi ng has the kitchen
conponents, including the stove, a sink and a counter, and
then directly below that is a full bath, with a bathing
facility. There's a shower, along with a toilet and a sink.

And because it's separated from any ot her spaces
where sonebody resides, it has all the necessary conponents
of a dwelling unit and be a separate apartnent.

MR, GREEN: Thanks, M. LeGant. | want to al so
draw your attention to BZA Exhibit 38C, which is an exanpl e
of what's styled as an apartnent style unit, but under the

plans, it's an STFH unit. And |I'm going to blow that up.
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And | just have a question, in terns of howthis unit woul d,
this type of unit applies to the zoning regul ations for an
apart nent.

MR LEGRANT: Simlar to the other unit, does it
have its own cooki ng and bathing facilities? And again, the
-- 1t has a kitchen, with a stove, a counter and a sink. So
It has the conponents of a kitchen. |t also has a full bath,
with a bathing facility, and then roons for, in this case,
two bedroonms for the residents. And it is also within its
own space, so it's not shared with other residents in the
building. So it, simlar to the first exanple, constitutes
a separate apartnent dwelling unit.

MR, GREEN. And M. LeGant, are both the types
of units which you ve just spoken about, and you've
testified, the PHS unit and the STFH unit, are they both
apartnments, for the purpose of the zoning definitions?

MR, LEGRANT: They are.

MR, GREEN: And going back to our zoning
definitions, you touched on the apartnent house, does this,
which is Section 101.2, is this relevant with respect to the
bui |l di ng project at issue?

MR, LEGRANT: Yes. So the -- on the apartnent
house definition, the latter portion of that definition gets
to the tenure or the duration. And it's very clear, it's

providing -- any building of three or nore apartnents
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provi di ng accommodation on a nonthly or |onger basis. So
that, where the duration aspect that | noted earlier cones
I nto play.

The representationinthe application was that the
tenure of the applicant, of the residents will be on a
nmonthly or |onger basis, and therefore it falls into this
apartment house category.

MR GREEN:. And just to clarify that the entire
project, you believe is, under the zoning regul ations, an
apartnment house, correct?

MR LEGRANT: Yes.

MEMBER SHAPI RGO M. Chair, real quick.

So, M. LeGrant, on the screen, can a buil ding be
bot h an apartnent house and an energency shelter?

MR. LEGRANT: | believe there could be a situation
and that that could occur, if it were distinguished in both
of the design aspects and the tenure aspects.

MEMBER SHAPI RO Okay, thank you.

MR. GREEN. And this goes to M. LeG ant, one of
t he questions that was rai sed and has been di scussed, and it
was in the Appellant's brief, is that when a buil ding has two
different use categories, it nuch conply with each use
category. |Is that an accurate interpretation of the zoning
regul ati ons?

MR, LEGRANT: Well, | would say, if it qualifies
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as a separate use, then yes, it would have to be subject to
t he provi sions, the provisions appliedto a separate distinct
use.

MR GREEN: But in this regard, wth this
particul ar project, is there only one use?

MR, LEGRANT: Right. And because the question at
hand is, the Appellant has asserted that, well they agree
that the 15, 15 of the units are apartnents, but they assert
that the balance, the 35 units are not. | sinply disagree.
| believe that they all qualify as apartnents. Therefore
it's an apartnment house. |It's a single use, that is a matter
of right use in this zone.

MR. GREEN: Moving onto the second issue, which
has to do with the rear setback, the Appellants argue that
the project violates the rear setback as there are two
buil dings on this site. 1Is that correct?

MR. LEGRANT: It is not.

MR, GREEN: And why not?

MR. LEGRANT: kay, because there's an -- the
existing Rita Bright Center is having an addition constructed
next to it, that is joined to the apartnent house buil ding
by nmeans of a meani ngful connection.

MR. GREEN. And | refer you to the Section 309. 1,
whi ch the Appellants have cited, as well as the DGS, and I

want to kind of walk us through each one of these, and for
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t he purposes of the record, can you read that first part up
to (a), and then | want to tal k about that.

MR LEGRANT: Sure.

MR GREEN I want to pause there and ask you
further questions.

MR, LEGRANT: Ckay. So what we're |ooking at is
In the zoning regulations, Subtitle B, Section 309.1, which
we've already heard a little bit today about that, is the
regul ation that speaks to how a -- what constitutes a
separate, or a single building.

And to read from 309.1, "For purposes of this
chapter, structures that are separated fromthe ground up by
common divisionwalls or contain nultiple sections, separated
hori zontally, such as wngs or additions or separate
bui | di ngs.

"Structures or sections shall be considered parts
of a single building if they are enjoined by a connection
that is" -- it stops with a sem col on.

MR, GREEN: So, the first aspect is (a), it's
fully above grade. |Is that correct?

MR. LEGRANT: Yes.

MR, GREEN. Ckay. |1'd like to drawyour attention
to an exhibit. So, and we'll spend sonme tine on this one,
it's BZA Exhibit 38F. [It's DCRA's exhibit. | will blowit

up here.
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So there's been a lot of talk, and I'll try to go
back. And | don't know if we can draw on here. | think we
can. | could use that. Al right. 1'll bring it over.

MEMBER SHAPI RO. What are you pointing to? Mybe
we can draw on it.

CHAI RPERSON HI LL: Ckay --

VI CE CHAI RPERSON HART: They circled it.

(Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: W all know where we' re tal ki ng
about .

MR GREEN:. So, alot of -- so M. LeGant, we're
| ooking at -- and you can explain it, but can you wal k us

t hrough this above grade issue? It seens to be --

MR, LEGRANT: Yes.

MR. GREEN:. -- a great deal of concern.

MR. LEGRANT: Sure.

MR, GREEN: And 1'd like -- if you can, direct

where we're | ooking and how this --

MR, LEGRANT: Yes.

MR, GREEN: -- is interpreted.

MR, LEGRANT: GCkay. So, | certainly amaware this
is the -- the issue at hand is whether the portion of the
single building constitutes the connection, that is one of
the first prongs at issue, is it fully above grade and two,

the left is the existing Rita Bright Center. And there's a
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plaza that's, it is in front of a portion of that buil ding.

And then the new project to the right is the
proposed apartnent house use. It has been circled, is
sectioned through the little rectangle, which we can see,
that's a section. And in a nonent, we'll see in plan of a
conmon corridor or wal kway that joins the two portions of the
si ngl e buil di ng.

And there's a couple -- there's been reference to

the red lines there. One was, the upper red line is a dashed

red line that is perpendicular -- | nean parallel with the
page format. And then, there's a -- if you could blow it
back up alittle bit. The sloping red line that fall -- that

reflects the grade of the site.

The nost crucial aspect here is that that
rectangl e conception view of the corridor is sitting on top
of the red line, i.e. the grade. | would agree that the
projection of the dotted red Iine is the grade that may be
used for GFA cal cul ati on purposes com ng off of the street
tothe right. But nowif we look in the plan, if we scrol
down to the plan view, the section view, we can see said
wal kway or corridor.

So, ny review of the plans was oh, is this
corridor fully above grade? |It's not that the entire path
of travel has to be above grade. | s the connection above

grade? And ny reading of the plans fromthe section view,
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t he pl an vi ew and t he ot her drawi ngs associated with the pl an
set, that yes it was, it is and wll be above grade.
Therefore it passes that prong of being a connection that is
above grade.

MEMBER SHAPIRGO M. Chair.

So how are you neasuring grade? Just to help us
to understand this. Because there's an angled line --

MR, LEGRANT: Yes.

MEMBER SHAPIRO. -- there's a straight |ine.

MR, LEGRANT: Yes.

MEMBER SHAPI RO What definition are you using
that helps us to understand that it's that m dpoi nt between
the solid line fromthe left up to the right, and when you
get to the mddle, this is still above that |line? That's
essentially what you're saying.

MR, LEGRANT: Sure. Well, okay.

VI CE CHAI RPERSON HART: And to add onto that,
you' ve | ooked at the m dpoint of the north el evation, and the
m dpoi nt of the south elevation as the starting and endi ng
point of that said, that solid line. And if you could talk
to why you' ve chosen that and not another, you know, point
al ong here? Because when you | ook at that section, when you
| ook at the section, you're taking it at a particular point
in, along the plan.

But | was trying to understand, if this -- you
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know, there -- you could take a section along different
points of this, and |I don't know if that neets the sane --
you know, if it actually is still belowthat Iine that you' ve
drawn there.

MR LEGRANT: Ckay. So, I'll attenpt to answer
t hose questions. So, what's relevant is the solid red
sloping line, because that shows the grade at the points.
It's not the average grade. |It's the grade that is present
right as it goes -- excuse ne, fromthe left to right, going
up, the grade differential of the site.

The key i s here at the point where the wal kway i s,
is what is this relationship to grade at that point? | think
which is also helpful is, M. Geen, if you could scroll over
to the photo, you see on the right, there is a blue box, that
is a portion, again, of the existing Rita Bright building
that has, coming out into this plaza. And that plaza is
| abel ed into the -- | abeled on the plan draw ng.

So, ny understanding, or the plans show, that
there's a doorway fromsaid hallway, opening to said plaza.
So that's photographic evidence that that's the existing,
that's the grade level, which is the referent applicable to
t he wal kway corri dor.

MEMBER SHAPI RO Could I interrupt real quick?
So | just drewa little circle. Are you saying that that's

the doorway that's in that blue box?
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MR, LEGRANT: No, no, no.

MEMBER SHAPI RO |' m confused.

MR, LEGRANT: No, no. The blue box is the portion
of the Rita Bright Center that opens -- it is a portion of
the Rita Bright Center that's adjacent to the plaza. My
point here is that said plazais the level that will be used
as the doorway entrance to the future hallway corridor
connecti on.

VI CE CHAI PERSON HART: And you' re al so sayi ng t hat
t he edge of that blue, the corner of that, of the photograph,
the blue section -- it's not a section. The blue building
that's shown in the photograph, that corner is this corner
right here. And so you're |l ooking at it -- because the photo
says that you're looking at it, | guess toward the -- | guess
you're | ooking kind of southwest at the building, at the
exi sting building.

MR, LEGRANT: Ckay. Yes.

VI CE CHAI RPERSON HART: So this connection
actually already exists. So the buildingitself is, existing
building is, you can see a portion of that, you're seeing

t hat corner?

MR, LEGRANT: Right. | believe that the portion
of what's -- obviously the photograph shows the existing
buil ding. And a portion of that will be used as part of the

wal kway corridor meani ngful connection.
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MR GREEN: Ckay. Let nme go back to the
regul ati ons. The Appellant has agreed that it's (b),
satisfied, and you've -- is that also -- for the purposes of

the record, that it is encl osed?

MR, LEGRANT: Right. | believe it neets Section
(b), that it's encl osed.

MR. GREEN. And Section (c), is that satisfied?

MR LEGRANT: Yes. The connection itself, based
on ny review of the drawings, are that the corridor wll be
heated and artificially lit.

MR.  GREEN: And lastly, Section (d), can you
articulate to the Board and to everyone how (d) is satisfied?

MR, LEGRANT: GCkay. So as was brought up by the
Appel lant, and the Board is famliar with -- the l[ast test
of the meaningful connection is, it's either one, commoDn
space shared by users of all portions of the building, such
as a | obby, recreation room |oading dock or service bay,
sem colon, or (d)(2), spaces designed and used to provide
free and unrestricted passage between separate portions of
the building, comma, such as an unrestricted doorway or
wal kway .

In this instance, and | -- (d)(1) does not apply.
This is not a conmmobn space used by shared users of the
building. But it does qualify for (d)(2). |It's a designed

and to be used as a passage, unrestricted passage between
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separate portions of the building, such as a wal kway. And
this wal kway, corridor, |I'msaying is synonynous, as neeting
t hat standard.

CHAI RPERSON HI LL: Can you show us agai n nunber
2, where it is? And if you go back to -- |I'"msorry.

MR, LEGRANT: In the draw ng?

CHAI RPERSON HI LL: Yes. Yes, inthe drawing. And
unfortunately, | don't renenber -- you guys can't draw. You
got nothing you can draw on over there.

MR. GREEN.  Sorry.

CHAI RPERSON HI LL: That's okay. That's all right.
| don't have anything | can draw on here either.

MR, LEGRANT: So -- well, okay. No, that's been

circled now Yes. It looks |like the nunber 1, right. It's
a hallway, and you can -- by drilling down into it, you can
see that there's a -- at the top of that feature, there's a

door that goes into the corridor, into the Rita Bright

Center.

CHAI RPERSON HI LL:  Yes.

MR, LEGRANT: And then you go down --

CHAI RPERSON HI LL: Yes. | see the next door.

MR. LEGRANT: There's anot her door.

CHAI RPERSON HILL: And then | see the other two
doors. (kay.

MR, LEGRANT: Right. And there's a door that goes
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into --

CHAI RPERSON HI LL: The parking garage --

MR, LEGRANT: -- the parking garage.

CHAI RPERSON HI LL: -- and the pl aza.

MR, LEGRANT: Pl aza.

CHAI RPERSON HI LL:  Ckay.

MEMBER SHAPIRO: So if -- so the Appel |l ant brought
in information around ways in which they've -- they were

descri bing -- they brought in exhibits that descri bed t he way
this would be restricted, or -- yes, restricted, broadly
defi ned. Is that -- that's not relevant to you, or how do
you factor that in?

MR, LEGRANT: Ckay. So, | believe that, may be
proper but | will speak a little bit to this, but in past
cases, and that | ever rul ed on, maybe before this Board, the
guestion is, how unrestricted access. It's never been ny
under st andi ng t hat t he doorways woul d al | ow any person at any
time to travel to and from

The key here is that the operators of the
facilities would have access to be able to go through, and
whet her that's keys, or door fobs or whatever, to go through
t hose separate doors. And there has to be a -- let's take
this, the aspect of key fobs. ls, are the rights of the
persons who are al l owed access to that corridor have t he sane

rights on both sides, in this case, the Rita Bright Center,
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and then the apartnent house use.

So, it's -- |I've never taken the view that they
have to be open and unl ocked doors, that they have to have
equal access for the authorities that are in control of those
bui | di ngs.

MEMBER SHAPI RO So your assessnent is that the
residents of the apartnent house w Il have equal access to
the community center and the residents, and the fol ks who are
using the community center wll have equal access to the
apartnent house?

MR. LEGRANT: | believe it's a programmtic
deci sion of the operator of the Rita Bright Center and the
apartnment house as to the extent of those users and residents
to be able to use that, those doors.

MEMBER SHAPI RO But from your -- so from your
deci sion, that's adequate?

MR LEGRANT: Yes.

MEMBER SHAPI RO (Okay, thank you.

Thank you, M. Chair.

MR, GREEN. Ckay. | want to just, to nove al ong.
So, to put sone closure on this, it's your interpretation,
M. LeGrant, that 309.1 has been satisfied. |s that correct?

MR, LEGRANT: Yes.

MR. GREEN. And does this project constitute a

single building for the purpose of zoning?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O O W N P+~ O©O

178
MR, LEGRANT: Yes, because of the neani ngful

connection test being nade, thenit is, qualifies as a single
bui | ding, for the purposes of zoning.

MR GREEN: So, | wanted to nove on to a couple
of other points raised. So, in terns of the rear vyard
set back, and | have cited the zoning regul ati ons, or at | east
they're up on the screen right now, the Appellant has cl ai ned

that the rear yard setback has been violated in this regard.

And can you hel p us under -- so, let ne goto that. |[|s that
accurate?

MR. GREEN: wel |, the rear vyard setback
requi rement has not been violated in this case. In the

subj ect MJ5A zone, for a single building, the rear yard
setback is 15 feet. And then the definitions that you put
pulled up on the screen, Subtitle G 405.2, talk about the
15-f oot rear yard standard.

In addition, there's a provision in Subtitle B,
318.8 that states as follows, "In the case of a through or
corner |lot abutting three or nore streets, the depth of the
rear yard may be neasured fromthe centerline of the street
abutting the ot at the rear of the structure.”

And then the | ast sentence --

CHAI RPERSON HI LL: Hey you guys, | got to
interrupt you all sort of just for a second. W can kind of

nove through this a little bit. Again, this is all if we
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don't think -- or if there wasn't a neani ngful connection,
then these things would cone into play, right. You can
scroll on down, because you start talking to parking and
| oadi ng requirenents, because you didn't know what we were
going to rule on, in terns of at the beginning of this
di scussion, right.

So the -- again, you' ve argued -- or not argued,
you've given your testinmony in terns of the neaningful
connection, and your testinony in terns of the apartnent
house. | guess, the only question | have for DCRA, | suppose
again, you know, if as | understand it, as you were | ooking
t hrough your building permt, this is an apartnent house,
these are all just apartnents, right, so then howis that at
odds with if this were being used -- and this is the part
that |'"mstruggling with, if this were being al so used as an

energency shelter?

As far -- you don't see a conflict? Meaning that
it -- you see plans in front of you. You |look at the plans.
You know, it |looks |ike an apartnent house. [t's built as

an apartnent house. You approve the plans, because it's an
apart nment house.

If later on it gets used as sonething that's not
what you think it's going to be used, does that turn into an
enforcenent issue, or -- can you just kind of tal k about that

little area there for nme?
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MR, LEGRANT: Sure, sure. Right. | appreciate

that. And | want to tell the Board, it's not that we just
| ook at the plans. W have to | ook at the total application
and representation by the applicant as to what the plans
show, what the use is going to be represented. kay.

So, inthis case, not only were the plans that we
di scussed show the unit's layout, with the conponents that
make apartnents, then there's a provision that tal ks about
the duration. So we have to ask the applicant, what is this,
what's the duration? They nake a representation. And --

CHAI RPERSON HI LL: Ri ght, nmeaning over the 30
days?

MR, LEGRANT: Right. That's one --

CHAI RPERSON HI LL: So that's when it kicks out of
| ogi c.

MR, LEGRANT: That's how it's no longer, in ny
estimation, an enmergency shelter. Not only that, but what's
the whole picture here? Wat is the intended use, and not
only in the plans, but the other representations nmade to ny
office. And that is, well, the individuals, in addition to
having their own units, and in addition to staying the 30
days, are in a housing situation, living in dwelling units.

Yes, they're going to receive services to help
them in the transition out of their previous honeless

condi tion, but they are not doing the conponents, they're not
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operating as an energency shel ter under the zoni ng regul ati on
definition.

CHAI RPERSON HI LL: The reason why they're not
operating as energency shelter within the zoning regulation
definition is why again?

MR LEGRANT: |'d say three major things. They're
living in individual apartnent dwelling units. They have
stays nore than 30 days. And they're in a program or a
housi ng situation in which they are living as residents in
a building, not -- they're not sharing conmon areas, conmnon
kitchens, conmmon bathing facilities that are present in, |
bel i eve, an energency shelter situation.

CHAI RPERSON HI LL: GCkay. All right. Does anyone
have any nore questions for the DCRA? Ckay. Does the
Appl i cant have any questions for DCRA?

MR G RVIN W have a few.

CHAI RPERSON HI LL: Sorry, Appellant. Sorry | said
applicant, | guess. Please, please, go ahead.

MR. BROMN: M. LeGrant | want to understand your
reasoning by stepping back a little bit to the way this
project was originally envisioned to be in another |ocation,
wWith 29 units, apartnent style units, is what the statute
says. And there was no conbi nati on with permanent supportive
housing units. It would be 29 stand-al one units.

Wul d your analysis of the situation regarding
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whether it is or is not an energency shelter be any different
under that scenario?

M5. MOLDENHAUER: Hang on a m nute.

MR GREEN. |'msorry, | don't -- can you rephrase

the question? | --

CHAI RPERSON HI LL: That's okay. |'mjust trying
to understand. So clarify, so you -- and that's okay, M.
Brown. [I'mjust trying to foll ow al ong.

MR. BROMN:. The original plan, under this, under
the Honel ess Shelter Replacenent Act, was a Ward 1 shelter
wWith 29 apartnent style units in a different |location. There
was no permanent supportive housing as part of the project.
When the statute was anmended to change the |ocation, they
added the 15 units of permanent supporting housi ng, and they
changed t he nunber of what | descri be of as tenporary shelter
units from?29 to 35.

And |I' mjust asking hi mwhether or not, if he had
been asked about whet her or not the original plan was or was
not for an enmergency shelter, since they were apartnent style
units.

CHAI RPERSON HI LL: [I'msorry. I'mstill trying
to understand the question. So can you nmake the question
shorter again? I'msorry. Wat are you trying to ask? 1'm
just trying to understand.

MR, BROMN: |'mtrying to understand t he reasoni ng
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that he's using to conclude that this is not an energency
shelter. And the first question is whether or not the
original plan was for an energency shelter.

CHAI RPERSON HI LL: Do you under stand t he questi on,
M. LeG ant?

MR GREEN: Actually, |I'm going to object.
Actually 1'"m going to object to the first part of saying
well, what was the original plan? W're talking about the
current plan. So, there's that. He's already tal ked about
how it's not an energency shelter. Nevert hel ess, the
guestionis, howis it not an energency shelter, M. LeG ant?

That's how I'minterpreting the question.

CHAI RPERSON HI LL: l"m just trying to -- it's
okay. W're all just trying to -- so |l'msorry, M. Brown.
|"'mreally not trying to be difficult. 1'mjust trying to

understand the question. Your question is what again?

MR. BROMN: |'mjust asking himto go back in tine
to where the original statute said that the Ward 1 shelter
was going to be 29 units, wthout any --

CHAI RPERSON HI LL: | guess, I'm trying to
i nterrupt you a second.

M5. BRIDGES: -- pernmanent supporting houses.

CHAI RPERSON HI LL: So what we're here doing is
trying to see howthe Zoning Adm ni strator erred i n approvi ng

these plans. And you're asking a question about -- | still
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don't even understand your question.

MEMBER SHAPIRO M. Chair, | just don't see how
this is relevant to this case and what's before --

MR BROMWN: Al right. Let ne ask --

CHAI RPERSON HI LL: Well | don't even understand
the question, so that's why when it's being --

MR. BROMN: No. Let ne ask the question this way.
Is your conclusion that this is an apartnent building
I nfl uenced by the fact that there are 15 per manent supportive
housi ng units as part of it?

MR, LEGRANT: As |'ve noted, the -- all the 50
units in the proposed building constitute apartnents.
Therefore, they net the apartnent test. It does not fall in
ener gency shelter category.

CHAI RPERSON HI LL: So the answer's no?

MR. LEGRANT: Correct. The answer's no.

MR, BROWN: Al right. M. LeGant, the
definition of apartnment requires there to be control, which
is exhibited in the form of either a rental agreenent or
ownership of the property. Do the occupants of these units
own -- will they own the properties?

MR, LEGRANT: They do not.

MR. BROMN: WI I they have rental agreenents?

MR, LEGRANT: |I'mnot aware that they will have

a rental agreenent.
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M5. MOLDENHAUER: | woul d object to the original

gquestion as it was a msstatenent of the | aw

MEMBER SHAPI RO What's a m sstatenent of the | aw?

CHAI RPERSON HI LL: Thanks a | ot.

MEMBER SHAPI RO Sorry.

M5. MOLDENHAUER: He said that it either nust be
a lease or a rental agreenent, either ownership or |ease.
The termnology in the regulations is may be exhibited by
that. And so he is naking a | egal statenent in his question
that is inaccurate.

CHAI RPERSON HI LL: What was your question again,
M. Brown?

MR. BROWN. The statute says -- M. LeGant, the
statute says, this is the definition of apartnment. "Contr ol
of the apartnent may be by rental agreenent or ownership.”

CHAI RPERSON HI LL: And your question was, is there
a rental agreenent?

MR. BROMN: And the answer | heard was no.

CHAI RPERSON HI LL: Yes. Ckay.

MR. BROMWN: And there -- and | also heard, is
t here ownership on the part of the occupants, and the answer
there is no. Al right. So, M. LeGant --

CHAI RPERSON HI LL: Hol d on. Conmm ssioner Shapiro
has a questi on.

MEMBER SHAPI RO So, M. Brown, you're saying that
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it has to be one or the other?

MR,  BROMN: That's what we've said in our
suppl enental preheari ng statenent.

MEMBER SHAPI RO  Ckay.

MR. BROMN: It can be one or the other. There's
not sinply --

MEMBER SHAPI RO But it can't be -- you are
saying, it can't be neither?

MR BROMN: In this case, the evidence is that
it's neither. And therefore it is not --

MEMBER SHAPI RO I''m asking, are you -- you're
saying, if it's neither, then it violates the --

MR. BROMAN: That's correct.

MEMBER SHAPI RO: Ckay. And --

MR. BROMAN: That's correct.

MEMBER SHAPI RO Ms. Mol denhauer ?

M5. MOLDENHAUER: Qur position is the regul ation
is clear, it says, may. |It's providing exanples. [It's not
saying it shall be by a rental agreenment or an ownership.
It is sinply identifying the word may, and not shall.

CHAI RPERSON HI LL: Right. And so, M. LeGant,
this -- isthisthe, all the information that we heard about,
about UDC and the things in the record? Wsn't there sone
t hi ngs about UDC there in the record? So how do you speak

to this, you know, apartnent, rental or ownership? | nean,
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| think it was |i ke, there was the dormtories that | sawin
t he record.

MR, LEGRANT: Oh, okay. So, ny view has been, in
context of the appeal project and the definition of apartnent
house, the control -- that sentence, control of the apartnent
may be by rental agreenent or ownership, as those are
exanples. They're not required to have a rental agreenent
or owner shi p. It's sinply that the -- once that door is
cl osed, the person, the resident gets, has control over those
spaces, the bedroom the bathroom the kitchen, the
conponents that constitute the apartnment under that
occupant's or that resident's control.

CHAI RPERSON HI LL: Right. And an exanple again
woul d be the dormtory situation?

MR, LEGRANT: Correct.

CHAI RPERSON HI LL: Ckay. Al right, M. Brown?

MR. BROMWN. M. LeGrant, the permanent supportive
housi ng definition reads as follows, fromDC Code 4751. 0128.
This is in our -- this was on Page 8 of Exhibit 78.
"Per manent supportive housing neans a programthat provides
rental assistance supportive services for an unrestricted
period of tine, to assist individuals and famlies
experi enci ng chroni c homel essness, or at ri sk of experiencing
chronic honel essness, to obtain and nmaintain permanent

housi ng, and to live as independently as possible."
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Do you know whether or not the 35 units that are
not permanent supportive housing in this project provide
rental assistance and supportive services for an unrestricted
period of tinme?

MR, LEGRANT: No, no, |'m not aware of whether
that is true or not in this case.

MR, BROWN: Are you aware of whether or not
soneone who noves into one of these 35 units is required to
stay a m ninum of 30 days?

MR, LEGRANT: Yes. Arepresentation was nade t hat
t he residents of the apartnent buil di ng have a m ni numtenure
of 30 days.

MEMBER SHAPIRG: |I'msorry, that --

MR, LEGRANT: They have a mninmum tenure, or
m ni mum stay of 30 days.

MR,  BROMN: So if sonmeone who is tenporarily
experi enci ng homel essness actually finds a home within 15
days and wants to nove out, they will be in violation of
their agreenment with the City?

MR, LEGRANT: | would have to say the property
owner woul d have to speak to that.

MR BROMWN:. Is there anything in the definition
of emergency shelter that limts the energency shelter
concept to structures that share common areas?

MR. LEGRANT: One nonent. No.
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MR BROWN: The definition of the individuals who

are otherw se honel ess as that arrangenent is defined in the
Honel ess Shelter Reform Act references -- you' ve seen our
reference to that particular 2005 act as referring to
tenporary shelters, correct?

MR, LEGRANT: You're asking if |'ve seen that?

MR, BROMN: Have you seen the |anguage in the
statute that refers to tenporary shelters?

MR LEGRANT: | believe it was in your filing.
It was in your filing?

MR. BROMN:  Yes.

MR LEGRANT: Yes.

MR, BROWN:  Ckay.

CHAI RPERSON HI LL: M. Brown, |I'msorry. |'mjust
trying to follow this line of questioning also again. You
know, we have now heard from M. LeGant as to how he
bel i eves he's defining this as an apartnent house. And your
| i ne of questioning is about the Energency Shelter Act. And
|"mjust trying to understand, he's already said, | guess,
that it could be an apartnment house and an -- | nean, we're
trying to figure out how M. LeG ant nmade an error in giving
this an apartnent house building permt.

And none of your questions so far seem to be
| eading as to how he didn't see it as an apartnent house.

He said it could be an energency -- | nean, well now --
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anyway, that's -- I'"'mjust trying to understand your |ine of
guesti oni ng.

MR. BROAN: Al right. Board Menber Shapiro asked
hi m why he thought it was not an energency shelter, and I'm
trying to followup on that, because | want to nmake the point
that it neets the definition of energency shelter.

CHAI RPERSON HI LL: And | thought this was a -- M.
LeGant, it could be an apartnent house and an energency
shel ter?

MR, LEGRANT: The hypothetical that was given to
me was, could there be a energency shelter and apartnent
house in the sanme building? Not here, but el sewhere. And
nmy answer was yes to that question.

CHAI RPERSON HI LL: | see. And the reason why it's
not here is because it doesn't neet the criteria for an
ener gency shelter, which you listed, interns of 30 days, and
t he ot her --

MR, LEGRANT: Right.

CHAI RPERSON HI LL: I ndivi dual units.

MR, LEGRANT: Right. Because instead of emergency
shelter, it net the definition of apartnments and apart nent
house.

CHAI RPERSON HI LL: Okay. So | guess if you foll ow
those Iine of questioning as to why you think he's wong in

t hat --
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VR. BROMN: Yes. And I'm --

CHAI RPERSON HI LL: -- definition.

MR BROM: And I'mstarting with the definition
of enmergency shelter in the zoning regulation. That's what
" m aski ng hi m about.

M. LeGant, the definition of energency shelter
tal ks about a facility providing tenporary housing, correct?

MR, LEGRANT: That's the first |ine of the
definition, correct.

MR, BROMN: Yes. And it nmakes reference to the
Honel ess Services Reform Act, which tal ks about tenporary
shelter, correct?

MR LEGRANT: Yes.

MR, BROWN: Do you draw a distinction between
tenporary housing and tenporary shelter?

MR, LEGRANT: As | believe |'ve testified to, the

distinction is that, after 30 days, it's no longer a
transient or tenporary housing. It beconmes a residential
dwelling unit use. And that was the criteria | used to

di stinguish this use as approved apartnent house, instead of
bei ng a energency shelter.

MR BROMWN: Even if it is over a 30-day period,
it's still tenporary housing, is it not?

MR, LEGRANT: It depends on your definition of

tenporary.
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CHAI RPERSON HI LL: No, it's the 30 days. It's the

30 days. W're all about the 30 days.

MR BROMWN:. All right, M. LeGant, | want to turn
to the, to your analysis of the neaningful connection. |Is
It correct that when this, when the building permt plans
were first submtted to DCRA, there was no connecti on drawn
bet ween the two buil di ngs?

MR GREEN: |'mgoing to object to that. | don't
know what that neans. And so, can you rephrase the questi on,
pl ease?

CHAI RPERSON HI LL: He's saying when the first
drawi ngs you got, right, was there a neani ngful connection.
I s that what you're asking?

MR. BROWN: Was there any connection?

CHAl RPERSON HI LL: Okay.

MR. LEGRANT: The project went through many
iterations that were brought by the property owner to ny
of fice. Prior to building permt subm ssion, there were
di fferent designs and configurations that were brought to ne,
at least two or three. Those -- ny office gave feedback to
the property owner as to the applicable zoning regul ati ons,
resulting in the building permt subnmssion that was
ultimately subm tted and approved and subj ect of this appeal.

MR. BROMN: Did that feedback include advice that

the building, if it were a separate building, would have to
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be set back from the property Iline shared wth the
condom nium by 15 feet?

MR LEGRANT: | don't, | do not recall.

MR BROMN: Is it correct that if there -- if the
bui l ding were a separate building, it would have to be set
back fromthat property line by 15 feet?

MR, LEGRANT: It depends on the anal ysis that you
would do as to what would constitute the front of the
bui | di ng, because the -- as we -- as | testified to, the
configuration of the underlying lot is that it fronts on
three streets, which allows the property owner first to
choose the front, which | believe in this case was Cifton,
and then follows, you can neasure the rear yard to the
centerline of the street at the rear of the buil ding, which
| believe is Chapin.

So, inthat analysis, it'd conform |If it was not
a separate -- if it was a separate distinct building, you'd
have to figure out where's the front of the building, to
drive the analysis as to what yards apply.

MR. BROMN: And the front and the --

CHAI RPERSON HI LL: M. Brown, can | ask you, how
many questions do you have?

MR. BROWN: | just --

MR G RVIN W have a few

MR, BROWN: I'm going to turn it over to M.
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Ganbrell and M. G rvin.

CHAI RPERSON HI LL: Ckay, M. Ganbrell and M.
G rvin, how many questions you all got?

MR GAMBRELL: | have about, | think there are
about six to eight, and | think they will help the Board
quite a bit.

This is to M. LeGant. M. LeGant, is there a
definition in the zoning regulations for quote, "apartnent
style"?

MR, LEGRANT: No.

MR, GAMBRELL: This question's to DGS. | s DGS
buil di ng an apartnent style tenporary shelter per Honel ess
Servi ces Ref ormAct of 2005, the Honel ess Shel ter Repl acenent
Act of 2016 and/or the Honel ess Shelter Tenporary Amendnent
Act of 20187

M5.  MOLDENHAUER: W haven't presented our
testinony vyet. W' re happy to answer questions after we
present our testinony.

CHAl RPERSON HI LL: M. Ganbrell --

MR, GAMBRELL: Yes.

CHAI RPERSON HI LL: Just put an asterisk by that

one. W'I|l have it answered at the end there.

MR, GAMBRELL: Ckay. Then I'Il skip this other
one then. Actually, this -- I'lIl go ahead and ask, and may
get an asterisk here as well. To DGS, is there currently an
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apartnent style energency --

CHAI RPERSON HI LL: Okay. There -- DGSis putting
up their hands, as in --

MR, GAMBRELL: Ckay.

CHAI RPERSON HI LL: -- you know, nercy. So --

MR GAMBRELL: [I'Il get back to it, M. Chair.

CHAI RPERSON HI LL: So we'll come back until the
end.

M5. MOLDENHAUER: Well once we present our case,
as our witness, then obviously questions can occur then, but
we haven't presented anything yet.

CHAI RPERSON HI LL: Sure. Sure, no problem W're
not goi ng anywhere. | got nothing to do. There's a W zards
ganme at 7 that nobody cares about. So --

MR. GAMBRELL: I'Il stay to the --

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: Sure, M. Ganbrell, that's all
right.

MR. GAMBRELL: These are all to M. LeG ant.

CHAI RPERSON HI LL: | nean, they're not goi ng nake
t he playoffs anyway. They -- but, you know.

MR, GAMBRELL: M. LeGant, is the neaningful
connection below the main | evel of the buil ding?

MR. LEGRANT: Which building? ©Oh, of the single
bui | di ng?
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MR GAMBRELL: Well, not the Rita Bright Center.

Is it below the, where the connection's | ocated?

MR LEGRANT: From the point at which the main
level is, yes, | would say that the connection itself is
bel ow t hat | evel.

MR, GAMBRELL: Ckay.

CHAI RPERSON HI LL: Say that again, |'msorry. 1Is
t he connection bel ow --

MR. GAMBRELL: The main |l evel of the building.

CHAI RPERSON HI LL: OCh, okay. O the new buil ding,

right.

MR, LEGRANT: Yes.

CHAI RPERSON HI LL: Ckay, okay.

MR, GAMBRELL: Ckay. And I'mgoing to turn to
Case 19550. And ny apologies earlier, | got frankly quite

confused in ny review of that case, because it's confusing.

I"'m going to kind of indent a little bit of a
nunber here. 309.1(d), I'"'mgoing to call it Subsection A
In that case, M. LeGant, you said it's a common space t hat
all users of the building can use, to utilize this passageway
with a connection to the door to the court, to neet the first
standard of 309.1(d). Does that sound famliar?

MR. GREEN. |Is there a question?

CHAI RPERSON HI LL: Yeah, | don't -- actually, M.

Ganbrell, I'mgetting a little | ost because there's nothing
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| can actually look at, in front of. And so just, you're
trying to now question sonething in the way that the Zoning

Adm ni strator nmade a neani ngful connection in a prior case?

MR. GAMBRELL: Well, ny question is, and so
frankly it's an observation, because M. LeGant, | believe
-- and maybe it's a clarification. | believe you just said

t hi s passageway you tal ked about neets 309.1(d), the B. You
said it is designed to provide free and unrestricted passage
bet ween separate portions of the building.

However, that seenms in conflict wth 19550, which
is an inportant point, because this was brought forward as
an i nportant case, because Conm ssioner Turnbull saidinthat
case, that that was not an unrestricted passageway in 19550
because of the |ocked doors. And you said in response, of
course you're noting the second point, and that's why |
started with the first point, which is the passageway point.

It's a conmon space that all users of the buil ding
can useto utilize this passageway with the connection to the
door of the court, to neet the first standard of 309.1(d).
| knowthat's terribly confusing, but the point hereis, M.
LeGrant, it sounds to ne like you're reversing direction in
this case, versus 19550, in ternms of what you, what standard
you say is being net. And your testinony seens in conflict
with 19550.

MR, GREEN. | want to object. | don't believe M.
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LeGant testified wth respect to -- is it 195507

MR, LEGRANT: 195507?

MR, GAMBRELL: Yes.

CHAl RPERSON HI LL: Ckay. Your objectionis --

MR. GAMBRELL: [|'m going to nove on.

CHAI RPERSON HI LL: That's all right.

MR, GAMBRELL: Yes.

CHAI RPERSON HI LL: I'mjust trying to understand.
Al so, | nean, again, there was a lot of things, M. Gnbrell,
that you put forward in terns of other neaningfu
connecti ons.

MR. GAMBRELL: Yes.

CHAI RPERSON HI LL: And so your conflict that you
have with how M. LeGant has judged this neaningful
connection is what?

MR. GAMBRELL: | would |like to go ahead and, |ike
to go ahead and nove on.

CHAI RPERSON HI LL: Ckay. Al right.

MR, GAMBRELL: Yes.

CHAl RPERSON HI LL: Okay.

MR, GAMBRELL: Yes. M. LeGant, in the
testinmony, and | hope you can speak to this, it was stated
by DGS that you have historically interpreted 309.1 to
require that the connection itself, not the entire comon

space or passageway to be fully above grade. Can you cite
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any cases where you've held that? Because we've provided
nearly a dozen cases that showed you made no such historical

I nterpretations.

MR, LEGRANT: Wll, | believe | have been
consistent. | don't -- | cannot think of citing the cases
off the top of ny head. | believe that several of your cases

actually supported that position, sone of the inages that
flipped through, that the connection itself was fully above
gr ade.

MR, GAMBRELL: That's -- there's no di sagreenent
onthat. But is there any of those cases where you sai d that
t he passageway could be partially bel ow grade but still be
conpliant with the fully above grade criterion?

MR. LEGRANT: In other cases?

MR, GAMBRELL: Yes. Because that's the position
that's being made in this case.

CHAI RPERSON HI LL: No. M. LeGant in this case
is saying that they are -- that you're saying that this is
an -- that this is fully above grade?

MR, LEGRANT: Yes.

CHAI RPERSON HI LL: Yes. He's not saying that it's
partially bel ow grade.

MR, GAMBRELL: That's DGS position then. | guess
we'll get to that point.

CHAI RPERSON HI LL: No, that was the Zoning
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Adm ni strator. The Zoning Adm nistrator said that this was
fully above grade, and they nade the diagonal |ine as to why
it's fully above grade. So now you guys have to convi nce us,
or under -- tell us why the Zoning Adm nistrator is wong,
that it's not fully above grade.

And so, | realize, M. Ganbrell, you're citing
ot her cases. That does naeke it kind of confusing. But in
terns of the testinony that he gave today, do you have any
nore questions for the Zoni ng Adm ni strator?

MR, GAMBRELL: Yes. Yes.

CHAl RPERSON HI LL: Ckay.

MR. GAMBRELL: To that point, | have one nore.

CHAl RPERSON HI LL: Ckay.

MR. GAMBRELL: Which is, and M. LeGant, you
di scussed this, in terns of, you used the term nol ogy, path
of travel, in terns of being partially bel owgrade, where you

said it was acceptable for the path of travel to be partially

bel ow grade, in order to get to the connection. I s that
correct?

MR, LEGRANT: Yes.

MR, GAMBRELL: |Is path of travel a criterion in
309. 1?

MR, LEGRANT: No, but as | testified to --

MR, GAMBRELL: It's okay.

MR, LEGRANT: Now, that testified to -- it's
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I nportant, that the connection itself be fully above grade.
That's the point.

CHAI RPERSON HI LL: | don't renenber, we -- did we
tal k about passage, sone passage bei ng bel ow grade, today?

MR, LEGRANT: Not today, | don't -- | don't think
there's questions fromthe Board today about --

CHAI RPERSON HI LL: No, |'msaying -- and t here was
no testinony -- |I'mjust trying to understand what we're
| ooki ng at again. And there was nothing in this case that
tal ked about the passage being partially below grade,
correct?

MR, LEGRANT: Correct.

CHAl RPERSON HI LL: Right.

MR, GAMBRELL: DGS' prehearing statenent raises
it as such, so | can raise it at that point.

CHAI RPERSON HI LL: Okay. So as far as |i ke again,
what M. LeGrant had testified to was that this is fully
above grade. Al right. So M. Ganbrell, do you have any
nore questions? Okay. All right.

MR G RVIN | just have one brief one.

CHAl RPERSON HI LL:  Sure.

MR G RVIN: M. LeG ant, does the foundation
permt authorize construction of a building?

MR. LEGRANT: It authorizes construction of a

portion of a building, that support -- well | -- let ne put
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It this way. The foundation permt, once issued, allow --
you know, allows, literally the foundation of a building.

MR GRVIN Ddyoutell us when we net with you
that we woul d be appealing the building permt?

MR, LEGRANT: | believe there was discussion that
you' d be appealing the building permt.

MR GRVIN Right.

MR, LEGRANT: kay.

CHAI RPERSON HI LL: Ch, M. GQGrvin, | |ike you.
Ckay. Al right. W're going to take a break. GCkay. And
t hen --

" msorry, Ms. Ml denhauer?

M5. MOLDENHAUER. Ch, |'m assuming as a party |
woul d get questi ons.

CHAI RPERSON HI LL: Onh yes, of course. | forgot.
Never m nd. Let's not take a break.

M5. MOLDENHAUER: After the break. After the
br eak.

CHAl RPERSON HI LL: No, no, no, no, no, no. Let's
go ahead and have your questions too, because we're going to
try to at | east get your portion next. GCkay. So, you have
guestions for the Zoning Adm ni strator?

M5. MOLDENHAUER: Just sone fol | ow up.

CHAI RPERSON HI LL: M. Brown, |'m sorry, your

m crophone's on. |If you don't mnd turning it off because
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of the feedback, thank you.

M5. MOLDENHAUER: Sorry. M. Green, sorry, could
you go to the inage with the, the first image it started on?
It mght be the PowerPoint, the PowerPoint image. | don't
know, | think if you just go to the bottom See the bottom
little section? If you hit on the P, the PowerPoi nt button.

So, sorry. W're looking at what's in the record
as Exhibit 12. M. LeGant, if -- the blue box is currently
existing today, is that right?

MR, LEGRANT: Yes. That's a portion of the Rita
Bright Center.

M5. MOLDENHAUER: Ckay. And if there's -- appears
to be sonebody standing at a doorway. |Is that right?

MR, LEGRANT: Yes.

M5. MOLDENHAUER: And if they wal k out, are at the
existing finished grade of the site, in that portion?

MR. LEGRANT: Yes. | believe they're in the,
what's | abel ed the pl aza.

M5. MOLDENHAUER: Ckay. And so the plaza thenis
at the existing kind of finished grade at that portion of the
site?

MR, LEGRANT: Yes.

M5. MOLDENHAUER: And so the connection is, as you
said, the one, the imge that |ooks |ike a nunber one, the

hal | way connection that is proposed. If you were to wal k out
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t hat door, would you then -- where would you land, if you
were to wal k out that door, once that's built?

MR, LEGRANT: At the grade |evel of the plaza.

MEMBER SHAPIRO M. Chair, this is the question
| was trying to get answered before.

So, Ms. Mbl denhauer, is that this?

M5. MOLDENHAUER: So, no. So the, this bl ue box
here wth this door here --

CHAI RPERSON HI LL: Speak into the mc.

M5. MOLDENHAUER: Sorry. The bl ue box that | just
circled in red, with the door, is part of the site here.
We'll go through this in nore detail with sone additional
exhibits. This wall here is part of the existing Rita Bright
Center. And when we present our testinony after the brief
break, | was just going to help walk through this wth

exhibits in the record, all of this is new construction.

So the connection will be new construction that
will be attached to this portion of the wall here. But
you're still going to be com ng out onto the plaza that you

see right here.

MEMBER SHAPI RO (Okay, thank you.

MS. MOLDENHAUER: So, M. LeGant, there was a
conversation and questions by the Appellant regarding the
term tenporary shelter. The term energency shelter, is

defined in the zoning regulations. |Is that correct?
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MR, LEGRANT: vyes.

M5. MOLDENHAUER: The term apartnent, is defined
in the zoning regulations. |s that correct?

MR LEGRANT: Yes.

M5. MOLDENHAUER: The term tenporary housing, is
utilized in the zoning regul ations?

MR LEGRANT: Yes.

M5. MOLDENHAUER: |Is the term tenporary shelter,
found anywhere in the zoning regul ations?

MR. LEGRANT: No.

M5. MOLDENHAUER: Thank you. W talked a little
bit about the question of Subtitle 309.1, | think it's 3(b)
as in the alternative between a control -- |'m sorry, not
control, but the neaningful connection and access. You
described the ability to provide access through key fobs, so
|l ong as the key fobs are utilized, or have access by both
uses in the building. |Is that correct?

MR LEGRANT: Yes.

M5. MOLDENHAUER: |s that a decision that you have
made i n ot her nmeani ngful connection cases prior tothis case?

MR. LEGRANT: | have.

M5. MOLDENHAUER:  And so you are consistent in
t hat eval uation of how to evaluate fob use?

MR LEGRANT: Yes.

MS. MOLDENHAUER: You al so tal ked about how this
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project went through many iterations. |Is that standard in
the industry?

MR, LEGRANT: What industry?

M5. MOLDENHAUER: I n the real estate devel opnent
| ndustry.

MR, LEGRANT: Yes, | would say so.

M5. MOLDENHAUER: Thank you. No ot her questi ons.

CHAI RPERSON HI LL: OCkay. W're going to take a
qui ck break and -- yeah, thank you.

(Wher eupon, the above naned matter went off the
record at 4:51 p.m and resuned at 4:58 p.m)

CHAI RPERSON HI LL: Ckay. W have sonmeone new
arriving with us. Could you please introduce yourself for
t he record.

M5. ZEILINGER Hi. Good afternoon. |'m Laura
Zeilinger, director, the Departnent of Human Servi ces.

CHAI RPERSON HI LL: Okay. Geat. Al right. So,
wel cone back. All right. Director, Zeilinger, if you could
turn of f your m crophone because we get feedback if there's
nore than one on at a tinme down here. Ckay.

So, this is what |'m going to propose, okay? |
didn't realize this exactly. I'mleaving at 6:00, so if it
doesn't happen we're continuing, okay? R ght? And so --
let's see. So, that's the first start. So, now what happens

is, I just -- well, | -- and you guys at the Board here can
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easily let nme know.
Agai n, apartnent house, neaningful connection,
right? That's all | know about it, okay? How did the zoning

adm ni strator err, or what have you, okay, in those areas,

okay?

Then t he Appell ant is going to have an opportunity
for rebuttal, right? And, M. Brown, again -- | guess |'m
just trying to say -- | nean, we did two hours before on
tinmeliness. Anyway, |'mjust trying to say, we have til

6: 00, okay? Then after that, we're going to be back here
again if we don't get this done by 6:00.

So, we have rebuttal and then there's going to be
guestions to rebuttal, okay? And then everybody's going to
get to have a concl usion, okay? So, the conclusion usually
can either be done -- | guess it can be done, actually, on
the record -- | nean, sorry. It could be in a witten
conclusion, but I'd rather it be a verbal conclusion so that
it's fresh and then nobody has to pay for attorneys anynore,
SO --

MR GRVIN Can we tine all of these things to
make sure we all get to fit inin tinme?

CHAI RPERSON HI LL: Sure. That's what I'mtrying
to tal k about right now out |oud, which is that, you know,
you all are responsible for your rebuttal. WeIlIl, okay. Now

you're going to nake ne take another 30 seconds just real
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qui ck.

You had about 45 m nutes. Everybody's supposed
to get 45 mnutes. So, they're the ones who are goi ng to get
shorted, okay? So, I'mtrying to get themto do it quicker
so we can get all it in an hour; otherw se, you're paying for
your attorney again the next tinme we're here.

kay. So, Ms. Mol denhauer, the two itens that |
want ed to hear about, again -- |I'msorry. Apartnent house --
|"msorry. Apartnent and neani ngful connection. And pl ease
start whenever you |ike.

M5 MOLDENHAUER: Yes. We are here and believe
that the conclusion of the evidence you will find that
Buil ding Permt B198601 was approved properly, that it was
not an error, and that the zoning adm nistrator's findi ng of
it to be an apartnment is correct.

| will start off by noting that, during the
argunent of the Appellant, we heard no di scussi on about the
physi cal conditions of the apartnent. This case is different
fromnost of the zoni ng appeal s where we tal k about where are
the walls, where are sone of the physical aspects.

Here, we want to take a noment and talk a little
bit about the specific layout of the building. The zoning
regul ati ons do not care about the type of person in the unit
for an apartnment. |t cares about whether there is a kitchen,

a bathroomthat is private to the unit, and under the contr ol

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP
oo A W N b O © 00O N O O d W N P+~ O©O

209

of the occupant. W believe all of those factors are evi dent
In this building.

Specifically, there have been references to short-
term famly housing program That is a program under a
different agency. Not one that is specifically overseen or
reviewed by zoning regul ations. There are two different
types of short-term famly housing prograns: one, an
energency shelter that has sought relief on other cases and,
two, an apartnent-style unit.

W will hear testinony soon from Director
Zeilinger, providing nore explanation of the two different
types and how this project is an apartnment unit and is an
apartnment wunder zoning, specifically. This is not an
ener gency shelter.

As we heard testinmony from the zoning
adm ni strator, the enmergency shelters that sought relief on
ot her cases had shared kitchens where there was one | arge
kitchen that cooked food for everybody. Everyone had to go
down to a lower |evel and eat, or they also had units that
did not have their own bathroom Every single unit in this
project has its own kitchen and its own bathroom
di stinguishing it physically froman energency shelter under
t he regul ati ons.

In addition to that, we will also hear testinony

regarding the timng period of this as well. W would al so
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just say in regards to the final issue of whether it is an
apartnent has to do with control. Qpposing counsel wants to
di sregard the word, may, and say that the only way to prove
control is through either a | ease agreenent or ownership.

That i1s not the case. There are -- even though
t he UDC case was deci ded before the zoning regul ati ons added
that one sentence, that does not change the overal
interpretation. |t sinple provides to provide an exanpl e,
as the zoning adm nistrator said: for opportunities or ways
i n which control could be shown.

It does not require -- it's not a shall be by one
or the other in regards to requirenents; however, as is
stated in our submssion and as Director Zeilinger wl]l
testify to, there are programrules that the residents wll
engage with at this site.

In addition, I'Il finally just talk and kind of
wal k through alittle bit of the i mages of howt he nmeani ngf ul
connection conplies. And so, | think one of the inportant
t hings that we were tal king about before -- and |I'm | ooking
at Exhibit 13 in the record. The solid dotted |ine here
shows that the site -- and ny lines are not very even here.
But that the site is not |evel.

This is very inportant and this is distinguishable
froma lot of the exanples that the Appellant provided as

ot her zoning determnation letters. 1In Euclid and a | ot of
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the other ones, the sites were relatively flat. Here we have
a graded slope. And as | asked the zoning admnnistrator, if
you wal k out of this door right here, currently, you actually
wal k out to the existing, finished grade.

The |anguage in the regulation talk about at-
grade. Here we have nultiple grades, and that is just the
case wWith this site. It is -- and so, here, the specific
meani ngful connection is located on this, as zoning
adm ni strator described, this shape that | ooks |ike a nunber
one.

Thi s nunber one is a corridor that provides access
between both the apartnent building and the Rita Bright
Center. It provides access for -- it will be built so the
existing structure is here. This is part of the existing
structure I'mtrying to highlight here, which is existing.
This existing |ine that you see here.

This will be new construction, part of the entire

apartnment building that will be created and built as this
apartnment -- as this new, nmeaningful connection. | t
conplies -- and | just point out in the mechanical plans

here, you can see the connection |ocated here. Again, this
is the new construction on the plan. This is the existing
Rita Bright facility at the bottom here.

Hol d on. | thought | was able to click the

hi ghli ghter. Down here -- it's not working. But you can see
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this line here, whichis show ng the heating, nechani cal, and
plunbing line that goes into this space, showi ng that, based
on the permtting plans, there is no evidence that this space

IS not heated and conpliant pursuant to zoni ng regul ations.

At that point in tinme, I'mgoing to -- what |I'm
going to do, since the -- Chairman Hill identified there
would be closing remarks, |'m not going to provide any

additional, kind of, statenents, but |'mgoing to turn over
to ny wtnesses, Ms. Zeilinger, who is the director of DHRS.
And so, provide your testinony. Thank you.

MS. ZEl LI NGER: Thanks. Good afternoon. ["'m
Laura Zeilinger, as | stated, director of the D.C. Depart nent
of Human Servi ces. The Departnent of Human Servi ces devel ops
and adm nisters programmng for short-term famly housing
bui | di ngs, including the Ward 1 Buil ding at 2500 14th Street
Nor t hwest .

| f you recall, |I spoke on behal f of the Depart nent
in support of zoning applications for short-term famly
housi ng shelters in Wards 3, 5, and 6. During the hearings
on those applications, | was qualified as an expert on i ssues
of honel essness and shelter progranmng for famlies wth
m nor children.

In 2016 and '17, you also previously approved
applications for short-termfam |y housing shelters in Wards

4, 7, and 8. Thanks in part to your approval of the zoning
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applications, I'"mproud to say that we have opened short-term
famly housing buildings in Wards 4, 5, 7, and 8, and are
nearing conpletion in Wards 3 and 6.

I'"'m here today to explain the policy and
progranm ng basi s behind the Ward 1 short-termfam |y housi ng
building and why the building qualifies as an apartnent
I nstead of the enmergency shelter uses in Wards 3 through 8.
Il will not gointo as nuch detail, but I do want to highlight
sone of the legislative history that's relevant and how
that's driven by our programm ng.

The Ward 1 Building is part of Mayor Bowser's
ei ght-ward Homeward D.C. initiativeto close D.C. General and
make honel essness in the District rare, bri ef, and
non-recurring. Over the last 15 years, the Mayor's office
has wor ked cl osely with the counsel to -- of the District to
enact legislation that will help achieve this goal.

I n 2005, the council| enacted t he Homel ess Ser vi ces
Ref orm Act, establishing the District's interagency council
on honel essness to assist in defining the standard known as
the continuum of care for individuals and famlies
experienci ng honmel essness in the District. W work closely
Wi th interagency council to incorporate best practices for
our shelter buildings and prograns.

The counci | al so established m ni rumst andards for

apartnment-style units in the district. The term apartnent-
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style, was defined as a housing unit wth separate cooking
facilities and other basic necessities to enable famlies to
prepare and consune their own neals. Al so, a separate
bat hroom facility for the exclusive use of the famly. And
separate sleeping quarters for adults and mnor children in
accordance with the occupancy standards of Title 14 of our
muni ci pal regqul ati ons.

Unfortunately, from 2005 to 2015, the popul ation
of District residents who experience honel essness i ncreased.
This increase is well docunented and sonet hing | spoke about
in nmy testinony on the other zoning cases. To help neet the
needs of our residents experiencing honel essness, Mayor
Bowser's adm nistration worked with council to change the
m ni mum standard for shelter units in the District. Such a
change in standards would allow for the District to provide
access to shelter year round and continue the transformation
of our honel ess services systemfor famlies.

I n Septenmber 2015, at the request of the Myor,
Chai rman Mendel son introduced the Interim Eligibility and
M ni mum Shel t er St andards Act of 2015. During council review
of this legislation, many advocates for people experiencing
honel essness, including nyself, testified regarding the
apartnment-style standard for shelters in the District. The
following is an excerpt of ny testinony to council.

Basically, | can summarize it, since we're short
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on tine. But basically, it -- what we said that 1is
particularly relevant here is, what would jeopardize the
progress is to prescribe in |law, as sone of you suggested,
specific design attributes, like a private bathroom and
cooking facilities, in each unit without regard for the
necessary cost and square footage inplications that would
| npact our ability to devel op the nunber of units we need to
replace D.C. Ceneral

Further, adding a private bathroomand kitchen in
each unit makes the unit an apartnent and we woul d not need
a legislative fix to develop nore apartnments. So, from a
cost perspective, it was vital to change the standard for our
shelter units so that we coul d achi eve the goal of building
the short-termfam |y housing units.

And while the District could always build
apartnment-style units, which we've done with the Ward 1
Building -- or, which we're attenpting to do with the Ward 1
Bui | di ng, the Mnimm Standards Act allowed us the
flexibility to build a different type of unit that woul d have
| ess onerous requirenents froma construction perspective and
still neet the needs for our program

Accordingly, the M ninum Standards Act enacted a
new definition for shelter called, a D.C. General famly
shel ter replacenment unit. In contrast to apartnent-style

units, this type of unit is only a private roomthat includes
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space to store and refrigerate food, and is constructed by
or at the request of the District for the purposes of
sheltering a honeless famly. And that's a quote fromthe --
froml| aw

The M ninmum Standard Act requires the Mayor to
mai ntain no |l ess than 121 apartnent-style units, but at | east
270 D. C. CGeneral replacenent shelter units. So, those -- and
the attributes of those are an inportant distinction. So,
in June 2016, the Council enacted on the Homel ess Shelter
Repl acenent Act, authori zing the Mayor to designate funds for
the construction of D.C. General fam |y replacenent units in
Ward 3 through 8 and apartnent-style units in Ward 1.

The Council |ater passed the Honel ess Shelter
Repl acenent Amendnment Act with the location of the Ward 1
Bui | di ng changing to the 2500 14th Street Northwest, but the
| egi sl ati on kept the requirenment that apartnent-style units
be constructed in Ward 1. The extensive | egislative history
establ i shes the di fferent standards for apartnment-style units
and D.C. General famly shelter replacenent units.

The di stinction has governed our programm ng and
design for all of the short-term famly housing buil dings.
To achi eve the apartnment-style standard in Ward 1, we had to
design units, as we've tal ked about, that have their own
cooking, their own sleeping, their own private bathroomin

each apartnent unit that has excl usi ve access and control for
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the individual famly who stays there; is not shared anong
famlies. W cannot put nultiple famlies in one of those
apartnents. One famly per apartnent.

While we w Il provide waparound services for our
residents, unlike the D.C. Ceneral replacenent units, we
don't provide neals there. The have their own kitchens, they
prepare their own neals, and they buy their own food.
| nportantly, we wll require all of the residences in the
Ward 1 Building to sign a residency agreenent, which are
basically programrul es, before occupying a unit.

This outlines the requirenents for occupancy and
agreenent between the program the District, and the person
who' s receiving the service there. The agreenent al so gives
residents exclusive use and control of their unit wth
limted intervention from staff for safety measures, room
i nspections in the event of energency. These standards are
very much akin to apartnment living. Only that the units in
Ward 1 serve famlies who are experienci ng honel essness and

the services are on-site designed to support their specific

needs.

In terns of length of stay, based on historical
data, we expect that apartnent-style units, including in
ward 1, will have a longer length of stay than even our D.C

General replacenment short-term famly housing prograns in

Wards 3 through 8. This is sonmething | testified about in
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front of council in 2015, advocating for a different standard
for how we provide shelter.

And in that testinony, | said, our data shows a
significant correlation between apartnent-style units and
| onger | engths of stay. Season shelter shorter and private
roons, that correlation is not unique to us. It's true in
other cities. That correl ation doesn't change when you | ook
at |l engths of stay based on destination at exit. Regardl ess
of if afamly exited shelter, Departnent supportive housi ng,
rapi d rehousing, or any other permanent housing situation,
the longest |lengths of stay in our continuumby far are in
apartnment-style shelters.

Based on our research, we anticipate famlies to
stay in the Ward 1 apartnent units for at | east 90 days. And
t hat actually woul d maj or i nprovenent over what we see i n our
ot her apartnent-style shelters. This is not our first one
by any stretch. It's what we've been doing for years and
years due to our |aw.

The energency shelter zoning designhations in
Wards 3 through 8 allows us to provide tenporary housing for
a period of less than 30 days. Further, the standards for
the D.C. General famly replacenent units in Wards 3 t hrough
8 do not require us to build apartnments. They are -- like
we are in Ward 1. Those are, again -- they have one nain

kitchen with a central dining area, prepared neals that are
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served during neal tinmes. There are famly bathroons that
may be shared anong the ten famlies who live on a floor with
only a limted nunber of roons having their own private in-
sui te bat hroons.

Roons do not have separate living and sl eeping
quarters in our short-term famly housing D.C  General
repl acenent sites, but they have a common living, play,
and spaces for |ife activities that are outside of the
I ndi vi dual roons that are shared. These design features and
the length of stay do not qualify the buildings in Ward 3
t hrough 8 as apartnent-styl e under the council's |egislation
or as an apartnent under zoning, which is why we filed for
speci al exception relief for energency shelter at those
sites; however, we do not need such a zoni ng designation for
Ward 1 because it's an apartnent buil ding.

In closing, the legislative and policy history
di ctates that the Mayor nust construct an apartnent buil di ng
at the Ward 1 2500 14th Street Northwest site. The fact that
this apartnent building wll serve fanmlies who are

experi enci ng honel essness does not change the fact that it's
desi gned and to be used as an apartnent buil di ng.

And as such, we encourage the Board to uphold the
zoning admnistrator's decision to issue a building permt

for the Ward 1 short-term fam |y housing building and deny

this appeal. Thank you for your attention today and |'m
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avai l abl e for questions.

CHAI RPERSON  HI LL: Ckay. Thank you.
Ms. Mbl denhauer, is that 1t?

M5. MOLDENHAUER Yes. | just wanted to respond
to a couple questions | heard before. There was coments
made by the Appellant that the two separate buildings in the
Ward 3 case, 19450, created sone sort of precedent here for
meani ngf ul connection. [It's a conpletely different project

wth two conpletely different uses that has no specific

rel evance.

He al so stated that no functional interchange was
provi ded here. The zoning regulations don't require a
functional interchange. They sinply require a physical

structural connection that neets certain requirenents.

Under t hose requirements for nmeani ngf ul
connection, there is no requirenent that the two uses nust
coexi st harnmoniously. It's just sinply that you have to have
these specific requirenments. That is true, as you' ve seen
on sone of the determnation letters, such as the Al nas
Tenpl e, and the apartnent building reference in one of the
zoning determnation letters provided in the record.

The comment s regardi ng t hat, you know, there coul d
be two separate buildings built here. Yes. You know, there
are multiple ways that buildings can be built. The

requi rement here that was -- the Board has to evaluate: is
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this building built to conpliance wth the zoning
regul ati ons? And we say, vyes, it is, and the zoning
adm nistrator did not err. There was one other point.

UNI DENTI FI ED SPEAKER: Was it the parking
privileges?

M5. MOLDENHAUER: No. And | think we've had
testinony that there woul d be access between t he neani ngf ul
connecti on between both the Rita Bright Center and t he center
as stated by the zoning admnistrator in that conpliant
requi renment and -- hold on. Equal access.

CHAI RPERSON HI LL: GCkay. Al right. Ckay.

M5. MOLDENHAUER: | think that was it. Thank you

very nuch.

CHAlI RPERSON HI LL: So, does the Board have any
guestions for the property owner? 1'Il go really fast. So,
Ms. Zeilinger, when -- or, Director Zeilinger, sorry. Again,

it's one famly per apartnment, correct?

MS. ZEILINGER: Correct.

CHAI RPERSON HI LL: And it's over the 30 days
because you guys think it's kind of around 90 days, correct?

MS. ZEI LI NGER: Qur current data in apartnent-
style shelters has sone famlies staying as long as five
years --

CHAI RPERSON HI LL: Ri ght . When you got the

other -- and I'msorry to keep cutting you off. Wen you get
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the other -- when you say, apartnent styles, there's other
apartnent styl es?

MS. ZEI LI NGER:  Yes.

CHAI RPERSON HI LL: Where?

MS. ZEl LI NGER: So, we have them in several
pl aces.

CHAI RPERSON HI LL: In the city.

MS. ZEIl LI NGER: We have one on Naylor Rd, 2601
and 2603, 1701 to 1711 V Street Sout heast --

CHAI RPERSON HI LL: May | interrupt just -

MS. ZEI LI NGER  Yes.

CHAI RPERSON HI LL: So, those are all apartnent-
style, nmeaning they're apartnment buil dings.

MS. ZEILINGER: They're apartnent buil di ngs.

CHAI RPERSON HI LL: They were done matter-of -right
apartnment buil di ngs.

MS. ZEILINGER:  Correct.

CHAI RPERSON HI LL: And then -- oh, and the
resi dency agreenent. Again, that's the residency agreenent
that you are using when people cone in. That's how you're
processi ng people --

MS. ZEILINGER  Yes --

CHAI RPERSON HI LL: -- getting everybody on the
same page as to how they're doing -- and | -- how nmany are

there in the city, roughly?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP,
oo A W N b O © 00O N O OO W N P+ O©O

223
MS. ZEI LI NGER: How many apartnent-style --

CHAI RPERSON HI LL: Apartnent-style.

MS. ZEl LI NGER: -- shelters? W have one, two,
three, four, five that are currently in operation. Two that
are under renovation, so that would make it seven in addition
to -- so, we have -- about eight.

CHAI RPERSON HI LL: That has apartnents.

MS. ZEI LI NGER:  Around ei ght apartnent buil di ngs
are used for --

CHAI RPERSON HI LL: As apartnents.

MS. ZEI LI NGER: -- apartnent-style shelter inthis
way .

CHAI RPERSON HI LL: Got it. Gkay. Anybody got any
guesti ons?

MS. ZEILINGER: Al zoned as apartnents.

MEMBER SHAPI RO Just to -- | just -- | can't
remenber whi ch side tal ked about this. That you -- Director
Zei linger, you keep nentioning apartnent-style. That's just
a way of helping us to understand what you're -- it's an
easier way to refer to it than -- | mean, we're just talking
about apartnents in an apartnent house.

MS. ZEI LINGER:  Correct.

MEMBER SHAPI RO Ckay.

M5. ZEILINGER: But | think there's an --

MEMBER SHAPI RO There's nothing --
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MS. ZEIl LI NGER: -- indication that the because

t hose apartnents are being used for particul ar resi dents that
t hat sonehow changes the designation of the building. And
for us -- because that is -- we are required to provide the
sane service we mght provide in one place that is not an
apartnent, in another place that is an apartnent we have
certain requirenents that we nust provide that service in an
apart nent.

And so, we distinguish that because we have, in
t he Honel ess Services Reform Act, that zoning. But in the
| aw t hat governs nost of how we do our business, that is a
very inmportant requirenment on us.

MEMBER SHAPIRO |I'mw th you. And your testinony
was quite clear on that. | just want to nmake sure there's
no distinction in your mnd between an apartnent and an
apartment-style unit.

MS. ZEILINGER: No, not at all.

MEMBER SHAPI ROC Ckay. Thank you. Thank you, M.
Chair.

VB. MOL DENHAUER: For the Board, we have
certificates of occupancy for two of the buildings. W were
trying not to be overly paper word, but we have two C of GCs
if the Board would like to see those, that show apartnent-
style units for two of the sites that are provided in

Ms. Zeilinger's testinony.
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CHAI RPERSON HI LL: Gkay. Thank you for nentioni ng

t hat . | guess we -- if the Board wants it, we can ask
| ater --

(Si nmul t aneous speaki ng.)

MR GAMBRELL: I|I'msorry. | have an objection.
Has that been entered into the record?

CHAI RPERSON HI LL: No. She's asking right now.
If the Board would like to see it, then we would put it in
the record, or we can see it. And right now we haven't
deci ded whet her or not we want to see it. But if we did want

to see it, you'd get an opportunity to take a | ook at that

as wel | .

M. Shapiro?

MEMBER SHAPI RO.  Thank you, M. Chair. Director
Zeilinger, you said something about a -- sone kind of a

witten agreenent you have with the residents.

MS. ZEILINGER Right.

MEMBER SHAPIRO. | forgot the term you used for
t hat .

V5. ZEI LI NGER: W generally refer to it as
program rules, so this governs the expectations anong the
residents who are staying in the building and are in our
program and al so allows themto know their rights under the
Honmel ess Services Reform Act to remain. And what the

expectations are of themas well as of the provider and the
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Governnment in that relationshinp.

MEMBER SHAPI RO Okay. And |'m suggesting that
this should be the equivalent of a rental agreenent. ['"'m
just trying to get -- put this in perspective because | don't
even know if rental agreenent is a termthat is defined.

MS.  ZEI LI NGER: Yeah. But there is a signed
docunent that governs the terns of the stay between the
person staying in the apartnent or any of our short-term
famly housing sites and the operator --

MEMBER SHAPI RO.  Thank you.

MS. ZEl LI NGER: -- of that on behalf of the
District.

MEMBER SHAPI RO Thank you very nuch. Thank you,
M. Chair.

VI CE CHAI RPERSON HART: Just one qui ck questi on,
Director Zeilinger. You were -- are there any prograns in

this buil ding?

MS. ZEI LI NGER:  No.

VI CE CHAI RPERSON HART: Any sort of -- this is
apartnments and then you have a | obby and that's --

MS. ZEI LI NGER  Yes.

VI CE CHAI RPERSON HART: (kay. Because in the --

MS. ZEILINGER | nmean, we do have case manhagers
who have offices, just the sane as in our pernmnent

supportive housing.
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VI CE CHAI RPERSON HART:  Ckay.

M5. ZEI LI NGER:  Yeah.

VI CE CHAI RPERSON HART: Ckay. Thank you.

CHAI RPERSON HI LL: Ckay. And just one | ast
question for nme again, just in terns of the apartnent-style
thing. Wat it seened to be was it's for -- kind of for the
| egislation or, you know, to help understand what an
apartnent-style looks -- | nean, just to get sone kind of
wording around it, right? That's why it's called apartnent-
style.

| nmean, it's -- it was in the legislation to help
the | egi sl ators understand that these are going to be single-
famly unit apartnments that people are going to be living in
versus the other kinds of shelter, which is less than
90 days, which is, you know, the --

MS. ZEILINGER:  Yeah.

CHAI RPERSON HI LL: You might not have a different
kind of -- you know, you're sharing a bathroomor that kind
of thing. | mean, that --

MS. ZEILINGER:  Correct.

CHAI RPERSON HI LL: That's what |I' mjust clarifying
with M. Shapiro. That's the |anguage that was probably
i ntroduced to help the legislation just kind of clarify --

MS. ZEILINGER  Yeah.

CHAI RPERSON HI LL: -- the difference.
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MS. ZEI LI NGER:  Yeah. There was robust community

debate about whether it would be appropriate to serve
famlies in any condition other than having their own
apartnent. And we argued for the authority to serve famlies
safely where there were sone -- without having it be their
own apartnent and in apartnent building in this nmanner.

And so, we needed -- and there was nuch testinony
about sonme famlies for -- who needed reasonable
accommodations, where having their own apartnment was
essential for this provision of this service. And that's
really why that distinction exists.

CHAI RPERSON HI LL: Yeah. And just -- I'mcutting
you of f here just because |'mtrying to --

MS. ZEI LI NGER  Yeah.

CHAI RPERSON HI LL: W got a clock here running.
Agai n, apartnent-style is just -- it's not exactly --

( Si nul t aneous speaki ng.)

M5. ZEILINGER: It's not a designation.

CHAI RPERSON HI LL: -- it's something that was
there so that it was helping to clarify the issue.

MS. ZEI LI NGER  Yes.

CHAI RPERSON HI LL: Okay. So, now does the -- have
some questions for the Applicant, please.

MR. G RVIN Three brief yes-or-no on ny end.

Ms. Zeilinger, do occupants pay rent?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ W N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O OO W N P+ O©O

229
MS. ZEI LI NGER:  No.

MR G RVIN Ckay. Thanks. WIIl there be any
restrictions in place to prevent residents of the short-term
famly housing facility fromaccessing the children's center
or vice versa? WII| there be any restrictions in place or
can peopl e nove freely between the two uses of the building?

M5. ZEILINGER They wll not -- there wll --

M5.  MOLDENHAUER: Sorry, can you clarify your
gquesti on?

MR G RVIN. Sure. WII there be an restrictions
in place, anything to prevent people wandering freely from
the two parts of the supposed one buil di ng?

V5. MOLDENHAUER: I'"m just going to object. I
think we did testify that there were going to be fobs to
utilize the corridor, so | believe that's been answered --

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: It's okay. | think what he's
trying to ask is, | nean, who -- what are you trying to ask?
Who's going to have access? |Is that what you' re asking?

Bet ween the two buil di ngs?

MR G RVIN. Yeah. | understand that there was
obj ection from --

(Si nul t aneous speaki ng.)

CHAI RPERSON HI LL: And who are you asking it to?

MR G RVIN |'masking Ms. Zeilinger.
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CHAI RPERSON HI LL:  Ckay.

MR G RVIN | understand there was objection from
the original staff of the Rita Bright Center before they were
all fired because they were concerned about restricted access
and --

(Si nmul t aneous speaki ng.)

M5. MOLDENHAUER: (nj ecti on.

CHAI RPERSON HI LL: Wait, wait. First of all, slow
down. Sl ow down. You got to slow down for ne.

MR G RVIN Sorry.

CHAI RPERSON  HI LL: You totally introduced
sonmet hing that was conpletely all over the map.

MR. G RVIN  Yeah.

CHAI RPERSON HI LL: And so, first of all, I'mgoing
to rescind whatever the fired thing was that you --

MR G RVIN  Ckay.

CHAI RPERSON HI LL: -- just said and whatever you
just entered into your discussion.

MR G RVIN.  Sure.

CHAI RPERSON HI LL: What I'm clarifying is, you
told me you had three questions --

MR. G RVIN  Yeah.

CHAI RPERSON HI LL: -- and they were very sinple.

MR G RVIN  Ckay.

( Si mul t aneous speaki ng.)
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CHAI RPERSON HI LL: I'"'m going to clarify the

questi on.

MR G RVIN  Ckay.

CHAI RPERSON HI LL: So, what | understood --
because you're talking about the neaningful connection.
That's the discussion that we're having.

MR GRVIN. Yes. That's right.

CHAI RPERSON HI LL: And whether or not there's
access between one building to the other. So, the question
Is, who wll have access -- | suppose is the question --
bet ween one buil ding -- the neani ngful connection. Wo wl|
be able to use the neaningful connection? That's the
guesti on.

MS. ZEIl LI NGER: So, occupants of both sites
will -- who have the key fob access will be able to use the
meani ngf ul connecti ons.

CHAl RPERSON HI LL: Ckay.

MR G RVIN So, not all users.

CHAl RPERSON HI LL: Ckay.

MR G RVIN And then --

CHAI RPERSON HILL: I would -- I"mjust going to
clarify. | would imagine they're going to get to decide --
| don't know whi ch occupants it is, but sonebody will have --
be able to use the neani ngful connection both at the center

and at the -- you know, whatever we're going to call it. A
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shelter, apartnent house, we don't knowyet. But that's what
your question is and there's been an answer.

MR. G RVIN  Yeah.

CHAI RPERSON HI LL: Okay. Next question.

MR G RVIN WIIl occupants have access?
Residents of the shelter have access to that free and
unrestricted passage?

MS. ZEI LI NGER: Sanme answer --

MR G RVIN  Ckay.

M5. ZEILINGER -- as | just gave.

MR, G RVIN: Ckay. Al right. And are there
condi tions under which operators of the short-term famly
housing facility have the right to access the units?

MS. ZEI LI NGER: Yes, there are. And those are
spelled out in the terns of the programrul es, under -- and
in ny testinony that there are specific -- so, they don't
have free, unfettered access, nor do program participants
have free and unfettered access to each other's units, just
li ke in any ot her apartnent buil ding.

But they do agree that there are certain
situations and that they -- as part of their stay there,
that -- where their unit nay be accessed, and that is
according to the terms.

MR G RVIN Got it. Thank you.

CHAI RPERSON HI LL: Ckay.
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VMR. GAMBRELL: And | have a few and | --

CHAI RPERSON HI LL: Sure. Go ahead.

MR, GAMBRELL: -- absolutely swear m ne are easy.

CHAl RPERSON HI LL: Sure.

MS.  ZEI LI NGER: | just -- could | add on
clarifying point that it think mght matter? That is also
true wth our permanent supportive housing and | don't think
there's the sane question about that. But we also have PSH
units that | don't think anyone is contesting qualify as
apart nents. And the sanme -- those are -- those sane
agreenents are true in both cases.

MR G RVIN  Ckay.

M5. MOLDENHAUER: So, | want to just clarify. So,
the -- this project has both apartnents that are part of the
short-term fam |y housing program and pernmanent supportive
housi ng units. And so, Director Zeilinger is saying that the
control elenent, the ability to potentially, as an operator,
access a unit in certain limted cases, is the sane --

M5. ZEI LI NGER:  Consi st ent.

M5. MOLDENHAUER: -- and consi stent between the
per manent supportive housing and the apartnment --

( Si nul t aneous speaki ng.)

M5. ZEILINGER: Right.

MEMBER SHAPI RO But now I' mhearing sonmething --

| "' mhearing you say sonething alittle different. So, you're
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saying that permanent supportive housing units you do not
consi der apartnents?

MS. ZEI LI NGER: No, | do. But | think -- and
think that -- and | heard they're -- that that was not an
| ssue that was bei ng contested.

MEMBER SHAPI RC | was just responding to M.
Mbl denhauer, so --

MS. ZElI LINGER: Oh, no, no, no.

M5. MOLDENHAUER: No. They are both apartnents.
What | think Director Zeilinger was trying to say i s that the
ability to access those units in certain energency situations
or pursuant to the rules are the sane between the permanent
supportive housing and --

( Si mul t aneous speaki ng.)

MEMBER SHAPI RO, Yeabh. That's a programm ng
deci sions that you'd have to figure out.

MS. ZEI LI NGER: Ri ght . It's a programi ng
decision. It has --

MEMBER SHAPI RO:  That's fine.

M5. ZEILINGER: Right. | just didn't -- wanted
to be clear that it --

( Si mul t aneous speaki ng.)

MEMBER SHAPI RO | appreciate it.

CHAI RPERSON HI LL: Ckay. Can you all do ne a

favor? Could you all turn off your mcrophones and let's
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just do one at a tine. Thanks. I'msorry. And then |I am
goi ng to ask a question. So, the 15 PSHs, right? GCkay. And
then there's the 35 STFH, right? So, there is no difference
In what you're saying in terns of how they're treated.

M5.  ZEl LI NGER: Theirs is a different in the
program type.

CHAI RPERSON HI LL: Ri ght.

MS. ZEI LI NGER: But the i ssue specifically around,
can sonebody cone into that unit who is not the person who
is the famly occupant of that unit, that is comon in our
programs. And | just want to be clear about that because —

CHAI RPERSON HI LL: Ckay.

MS. ZEILINGER -- | didn't want that factor to,
in some way, get confused as to this question of exclusive
access.

CHAl RPERSON HI LL: Ckay.

MS. ZEl LI NGER O that folks have exclusive
access and there are defining terns --

CHAl RPERSON HI LL: Okay.

MS. ZEILINGER: -- when soneone el se may enter

CHAl RPERSON HI LL: Ckay.

MS. ZEILINGER: That is true for housing prograns
that are not under question as well.

CHAI RPERSON HI LL: Okay. M. Ganbrell?

MR, GAMBRELL: Yes. |s DGS buil ding an apart nent -
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style tenporary shelter per the Honel ess Servi ces Ref orm Act

of 2005 and the 2016 and 2018 Acts? | can repeat that. |Is

DGS —

MS. ZEILINGER: | heard the question.

MR. GAMBRELL: Sure.

MS.  ZEI LI NGER: | heard the question, | just
don't --

MR. GAMBRELL: You | ooked confused.

MS. ZEILINGER. -- thereis a -- we had -- well,
because it's not the Act itself that is what causes us to
build that building. It is budgetary authority and other --
so, | don't understand what you're actually asking.

MR, GAMBRELL: (kay. So, budgetary authorities
based upon | egislation, correct?

V5. ZEI LI NGER: Yeabh. It's our capital budget
and -- yeah.

MR, GAMBRELL: Okay.

MS. ZEILINGER. The way that public dollars get
al | ocated for construction.

MR, GAMBRELL: Gkay. |s DGS buil ding an apart nent
bui | di ng per the Honel ess Servi ces ReformAct of 2005 and t he
2016 and 2018 Acts?

MS. ZEILINGER: |'mnot sure what you're actually
asking nme --

( Si nul t aneous speaki ng.)
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CHAI RPERSON HI LL: | guess so -- M. Gnbrell, |

continue to kind of get confused by your questions in that
what continues to be around the center of this is whether or
not the zoning admnistrator -- | nean, that's the whole
appeal, right? And | know | keep saying this. Again, how
did the zoning adm nistrator determne this -- these are
apartnent buil di ngs.

So, that's what I'mstill trying to understand.

That's your whol e case. And so, we can keep asking your

questi on.

MR. GAMBRELL: Yeah.

CHAI RPERSON HI LL: But |'m saying, they're not
connected at all in nmy mnd --

MR. GAMBRELL: Yeah.

CHAI RPERSON HI LL: -- as to whether or not this
is an apartnment building or not, right?

MR, GAMBRELL: This m ght help. The reason | ask
that is the question about distinguishing between is this an
apartnent-style tenporary shelter or an apartnent buil ding
ties into the energency shelter definition in the zoning
regul ati ons, which is very clear and does not use the term
apartnment-style, in an off-handed manner. |It's very critical
to defining what is neant by an energency shelter.

So, ny question would be, is DGS building an

apartment buil ding per the above-referenced facts?
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MS. ZEl LI NGER: So, | think there's things that

are being conflated here that are really inportant to
clarify, okay? That the honeless services reform act
provi des standards for the -- a whole host of things that
protect people's rights, the whole delivery of the continuum
of services that people need while they're experiencing
honel essness i s.

And as part of those m ninum standards, there's
sone pretty clear paraneters around what are the conditions
that we nust provide when we provide energency shelter,
tenporary housi ng. There are different definitions that
defi ne apartnent buil dings and energency shelter in zoning.

The only reference that exists in zoning to the
Honmel ess Services Reform Act is who 1is experiencing
honel essness. What is the honeless definition. This is an
apartnent building, is an apartnent building, is an apart nent
bui | di ng. It's clear that we have to have apartnent
bui l di ngs in our Honel ess Services ReformAct and it's al so
cl ear that sonme -- when you tal k about enmergency shelter, who
meets the definition of honel ess.

But we -- | would just like to state that it would
be a very dangerous precedent to define a building based on
who goes in it as opposed to things in zoning. That's how
di scrimnatory practices becone institutionalizedincities.

So, the note to who is experiencing honelessness that's
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referenced is not -- doesn't change that this is still an
apart nent.

MR GAMBRELL: Ckay. |I'mgoing to let this go.
But | just want to clarify, that was not ny question nor did
| get that answer. But | would reference to the Board that
t he Honel ess Services Reform Act of 2005, which is --

CHAI RPERSON HI LL: Are you asking a question,
M. Ganbrell?

MR, GAMBRELL: No, |'m nmaking a statenent --

(Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: And by the way -- no, you're
not -- no, we're not -- you will get an opportunity to do
rebuttal and | guess it's going to get wherever it was. And
by the way, your question's not particularly clear, right?
And I'mtrying to be as clear as possible.

Is this an apartnent building, right? Are you
guys nmeking a case that this is an apartnent building? And
| got to tell you, | don't think you' re naking a very good
case that it's not an apartnment building. VWhat is the
definition of apartnent? W' ve | ooked at what the definition
of apartnent is.

And when you all left here the last tine, it was
all about that, right? And so, you can | ook and see what the

zoni ng adm ni strator has to | ook at as to whether or not it's

an apartnent. And so, that's what all we're doing up here,
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okay? \What other questions do you have?

MR, GAMBRELL: Yeah. "Il hold ny other thing
because it's actually a statenent about what we have nade a
case for.

CHAI RPERSON HI LL: Ckay. Fi ne. Al right.
M. Brown?

MR, BROMWN: Just a couple of things.

CHAl RPERSON HI LL:  Sure.

MR, BROM: Al right. Ms. Zeilinger, the
definition of energency shelter in the zoning regul ations
makes references to the Honel ess Servi ces Ref ormAct of 2005,

sol'"minferring that this definition was added to the zoni ng

regul ations sone tine after that. Do you know when | was
added?

MS. ZEl LI NGER: No, | don't know when it was
added.

CHAI RPERSON HI LL: Wy does it natter?

MR BROWN. Could | get -- could you just let ne
finishing ny line of questioning, please?

CHAI RPERSON HI LL: Your |ine of questioning? [|'m
trying to -- sure. Go ahead, M. Brown.

MR, BROMN: Al right. Wth respect to the other
apartnent -styl e honel ess shelters that you nentioned, do you
know whet her or not any of thembegan operation before or --

before the definition of energency shelter went into the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PR, R
oo A W N b O © 00O N O O W N P+ O

241
zoni ng regul ati ons?

M5. ZEILINGER | don't know when the definition
went into the zoning regulations. | couldtell you-- if you
know, | could tell you when we opened many of the apartnent-
style buildings that we operate, but --

MR, BROM: Well, do any of them -- do nost of
t hem predate 20057

MS. ZEILINGER: Sone do. Many don't, actually.

MR, BROM: Wth regard to those that don't
predate 2005, was there any -- was there ever any chall enge
to whether or not those structures did or did not neet the
definition of energency shelter in the zoning regul ati ons?

M5.  MOLDENHAUER: Sorry. Can | just make a
clarification? M. Brown, are you stating that the energency
shel ter | anguage was put into place in 20057

MR BROMN: I'mtrying -- |I'mjust asking --

M5. MOLDENHAUER: Do you know the answer to the
guesti on?

MR.  BROMN: | don't know the answer to the
guesti on.

MS. ZEILINGER:. So, two of our sites were, in 2012
and 2014, where happen to have the <certificate of
occupancy --

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: | just don't understand the
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gquesti on. | understand the |ine of questioning. | don't
under stand t he questions, okay? Again, this is going to be
used as a shelter, right? | don't think anybody's having an
argunent that this is going to be used -- well, I'msorry.
That this isn't going to be wused for people who are
experienci ng honel essness. The definition is whether it's
over 30 days. And so, what are -- what are you aski ng about?

MR BROMWN: I'mgetting to the point that -- we
are trying to nake the point that this is tenporary housi ng.

CHAI RPERSON HI LL: So, how are you trying to nake
the point that it's tenporary housi ng?

MR. BROWN:. Let ne ask -- 1'll ask her one nore
guesti on.

CHAl RPERSON HI LL:  Sure.

MR. BROAWN: All right. You are aware that in both
the 2016 Act and the 2018 Act, which talked about
i npl enenting the Mayor's program for replacing honeless
shelters in Wards 1 and 3 through 8, that in all of those
acts, the Acts referred to both D.C. replacenent units and
apartnment-style units, right?

MS. ZEI LI NGER  Yes.

MR BROMN: And all of those were under the
unbrella of tenporary shelter. That |anguage was used in
those three statutes, right?

MS. ZEIl LI NGER: | would have to look at the
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statute to know which -- exactly what | anguage was used to
describe it. But it was -- certainly would have been in
accordance with the Honel ess Services Reform Act, which is
not this place that we go to for a zoning definition.

MR BROWN: Well, this is fromour Slide 5 with
a quote fromthe statute. Assum ng that we've quoted the
statute correctly, is it not the case that all three
enactnents refer to tenporary shelters?

MS. ZEI LI NGER:  They do.

MR BROMN: Is it not the case that the energency
shelter |anguage refers to a facility providing tenporary
housi ng?

MS. ZEILINGER: What is your question?

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: Hey, you guys. Hey, you guys.
Hey, you guys. W're up here, okay? And so, you' re going
to have to be nore specific in your questions, M. Brown,
okay? | mean, you guys seemto be having, |like, a discussion
and legislation's being tal ked about. And you're show ng,
| i ke, itens down there that we don't even have an opportunity
to see.

And so, you know, we can go ahead and, you know - -
again, I'mtrying to understand what you're trying to get --
you know, it would help us to understand what it is you're

trying to get out of the property owner in terns of what they
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haven't answered for you.

MR, BROMN: The question is whether or not the
property owner i s drawi ng the distinction between the phrase,
tenporary shelter, inthis legislation in all of these acts
and the phrase, tenporary housing, in the energency shelter
definition.

CHAI RPERSON HI LL: And how does that relate to
whet her to not the zoning admnistrator erred in making this
an apartnent buil ding.

MR. BROWN. Because the zoning admnistrator is
not free to substitute apartnment buil di ng when there's a nore
specific requirenent in the zoning ordinance for conpliance
wi th emergency shelter. Just because it m ght theoretically
neet the definition of apartnment buil ding doesn't nean that
he's not erred in failing to apply the energency shelter
speci al exception requirenent.

MEMBER SHAPIRO W may agree or disagree wth
that but, M. Brown, | hear what you' re saying.

VR, BROMN: That's ny point. It's not sinply
whether it neets the apartnment house definition --

MEMBER SHAPI RO  You have made the point. They
may or nmay not have sonething to respond to around that,
but --

MR. BROWN: Al right.

MEMBER SHAPIRG:  -- | hear you.
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MR. BROMWN: | have nothing further

CHAI RPERSON HI LL: GCkay. The Appellant will have
rebuttal and | suppose, M. Brown, as |ong as you want to go
ahead, you can go ahead and gi ve your rebuttal.

MR BROWN. Let ne talk to ny client. |Is there
anything further --

(Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: You m ght want to turn of f your
m crophone right there, if you wouldn't mnd. Thank you.

MR GRVIN. | think we're ready whenever.

CHAI RPERSON HI LL: Ckay. Please go ahead.

MR GRVIN So, this is not a rebuttal, it's a
summation. Are we at that point?

CHAl RPERSON HI LL: No. So, we're rebuttal. So,

rebuttal is you get to refute any of the testinony that

mght've -- sinceit's your appeal, refute the testinony that
was given. Then they will have an opportunity to question
your rebuttal. So, this is not new information. Ther e

shoul d be no new testinony. No new information.

And then at the end, there will be a concl usi on.
And the conclusion will be, like, five mnutes just to wap
up, you know, whatever, you know, you would like us to try
to remenber as we start to think about whether or not, again,
the zoni ng adm ni strator erred.

MR G RVIN No, because | think it's clear
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M. Brown has adequately covered the issue of what the
definition is of an energency shelter. And we've previously
covered t he neani ngful connection, so we have no rebuttal at
this tinme.

CHAI RPERSON HI LL: Ckay. Al right. So, DGS -
|'"'msorry, DGS. Wat's the order -- OAG what's the order
I n conclusion? | always for when we go back.

MS. NAGELHOUT: B through G so it would be the
Appel I ant, DCRA, and then DGS for a closing statenent.

CHAI RPERSON HI LL: So, Appellant --

M5. NAGELHOUT: DCRA and -

CHAI RPERSON HI LL: -- DCRA --
M5. NAGELHQUT: -- then DGS.
CHAI RPERSON HI LL: -- and then DGS.

M5. NAGELHOUT:  Yes.

CHAI RPERSON HI LL: So, the buil di ng owner gets the
| ast word.

M5. NAGELHOUT: In this case, yes.

CHAI RPERSON HI LL: Okay. Al right. GCkay. So,
you guys go ahead and make a concl usi on there.

MR,  BROWN: "1l start. They may want to
suppl enent ny remarks. Let's just talk first about the --

CHAI RPERSON HI LL: G ve ne one second. You said,
you may want to supplenment your remarks?

MR. BROWN. | nean, they m ght have sonmething to
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add to what | --

CHAI RPERSON HI LL: Oh, okay. Al right.

MR. BROMN: That's all.

CHAI RPERSON HI LL: Sure. That's all right.

MR BROWN: W Dbelieve that this case is
controlled by the definition of energency shelter in the
zoni ng reqgul ations and that the zoning adm nistrator is not
free to substitute apartnent for that definition in this
particul ar case. The definition of apartnent requires that
there be ownership or control --

UNI DENTI FI ED SPEAKER: The rental agreenent.

MR. BROAWN. And a rental agreenment. None of the
typical indicia of an apartnent are associated with these
units. They are -- they're still called tenporary shelter.
And t he whol e goal of the honel ess shelter programis not to
keep people in these places for fixed periods of tine, but
to nove them out as quickly as possible when they find
per manent shelter.

And i ndeed, that frees up these units for the next
person experiencing honeless on the list of -- the unending
| i st where the supply does not keep up with the demand. So,
these are -- whether they stay there 30 days or |ess than
30 days or 60 days or 90 days, these -- this is a transient
use of the property and not properly thought of as an

apartnment use of the property.
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Therefore, the energency shelter definition is
controlling and this Board should exercise its authority to
scrutinize how the property's going to be used to make sure
that 1t's used in a way that is accomvbdating to the
residential community nearby. Where an apartnent is a by
right use, there's a legislative judgnent in the zoning
regul ations that renters of apartnent units who basically
make a rental commtnent to stay in an apartnent are
conpati bl e use wi thout necessarily going through the speci al
exception process.

There is nothing in the subsequent enactnents
after the enmergency shelter definition was enacted to suggest
that these are -- whether they are anything but -- whether
they are D.C. General replacenent units or apartnent-style
unit, they are still tenporary shelter. That's what these --
all of these acts say. And tenporary shelter -- to draw a
di stinction between the phrase, tenporary shelter, in these
statutes and the word, tenporary housing, in the energency
shelter definition is a distinction without a difference.

Housing is shelter. Shelter is housing. That is
what we're dealing with here and they should -- regardl ess
of whether or not you could make an argunment that sonehow
t hese agreenents that the tenants enter into nake them | ook
nore |ike apartnents because they mght stay |onger than

30 days doesn't change the fact that the zoning regul ati ons
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| ook at this particular use as a transient, tenporary use
that is -- that requires a special exception.

If they wanted to change the definition of
energency shelter to exclude apartnent-style units after they
decided to do the D.C. Ceneral replacenent units in a
different way, they coul d ve asked the zoning conm ssion to
change the regulation. But it hasn't changed. Therefore,
what we have here is a violation of the requirenent to go for
a special exception as an energency shelter because that
definition has to | ook -- has to take precedence over what
| regard as a rather stylistically contracted effort to nake
it look |ike an apartnent when it's not an apartnent.

And when the statute says, control may be
established by rental agreenment or ownership, |I'm kind of
rem nded of going to a restaurant where it's promnently
di spl ayed on the nenu that you can pay for your neal by cash
or credit card. That's not an invitation to pay by check.
It may not say, shall be required by check or credit card,
but the context of the words are clear that that's what was
i nt ended. That you either have a rental agreenment or you own

t he property.

That certainly -- it's unreasonable to start
| ooki ng for sonme kind of replacenents it's -- that are sinply
not provide for in the zoning regul ations. And 1'Il et

M. Ganbrell sumup on the --
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UNI DENTI FI ED SPEAKER: The ot her stuff.

MR. BROMWN: -- issue of whether or not there is
a neani ngful connection at grade.

MR, GAMBRELL.: And |I'm just going to recap a
little bit here. And these are succinct. I'"'m going to
phrase thisinrelationtothe zoning admnistrator's errors.

The zoni ng adm ni strator has erred i n equating the
definition of apartnent with apartnent-style, the latter of
which is not a defined termin the zoning regul ati ons.

Two, the zoning admnistrator has also erred in
not conplying with the definition of emergency shelter, which
references tenporary shelter including, quote, a 24-hour
apartnment - styl e housi ng accommodati on.

Three, the zoning adm nistrator erred in that the
meani ngful connection is not fully above grade as DGS has
stated in its pre-hearing statenment with reference to the
passageway i n whi ch the ZA, the zoni ng adm ni strator, has not
di sput ed.

Furthernore, the meani ngful connection is bel ow
the main |l evel of the building and is thus in conflict with
the definition of building, which states, in part, the
exi stence of conmunication between separate portions of a
structure below the main floor shall not be construed as
maki ng the structure one buil ding.

CHAI RPERSON HI LL: kay. Thank you. M. Geen?
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MR GREEN "Il be a couple of mnutes. Two

m nut es, hopefully. It's very clear at the close of this
evi dence and testinony that the Appellant has not net its
burden to denonstrate that the zoni ng adm ni strator has erred
I n approving Building Permt B1908601.

The evidence is abundantly clear that the units
inthis Ward 1 project are clearly apartnents. The evidence
supports that as well as the testinony of the parties. It's
al so very clear that this satisfies an apartnent house under
the zoning regulations. The Appellants have not put forth
outside of terns and generic |labels any contradictory
evi dence.

As for the neaningful connection, the zoning
adm nistrator had identified how it -- the neaningful
connection of 309.1 has been satisfied in every elenent.

Therefore, the building itself is one building, not two,

contrary to the Appellant's statenents. As it's one
building, all of the other challenges -- both parking,
| oadi ng, and rear setback -- fail. |It's very clear.

So, it's evident that this is a by-right project
inconformty with the zoning regul ati ons and we respectful ly
request that the appeal be denied. Thank you very mnuch.

MS. MOLDENHAUER: Chairman Hi Il and board nenbers,
|, too, assert the fact on behalf of DGS that this appeal

shoul d fail and that the zoni ng adm ni strator property i ssued

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P P PR, R
oo A W N b O © 00O N O O W N B+~ O©O

252

the building permit in this application. W state that the
bui l ding permt was properly issued pursuant to the zoning
regul ation definition of an apartnent.

The term tenporary shelter, that 1is being
referenced by Appellants is the termin the HSRA. The zoni ng
regul ati ons which are at issue today define and state terns
not defined in the zoning regulations should look to
Webster's Dictionary. They don't say, go and |look to the
HSRA or sonet hing el se that sonehow, you know, tangentially
referenced in another portion of the regul ations.

They say, if atermis not defined in the zoning
regul ati ons, you look to Wbster's. Yes, there are many
ot her codes and acts that govern many other factors in the
District of Colunbia; however, here we are having issues of
conflating the different ternmns.

The zoning definition defined apartnment, they
defi ne energency shelter. This site does not conply with the
definition of an energency shelter. W have heard testinony
from the zoning admi nistrator that, to be an energency
shelter, one, you have to qualify for -- as a facility for
tenporary housi ng. The term tenporary housing, is not
defined in the zoning regulations, so we do not, as
Appel | ate' s counsel may argue, |look to the HSRA. W |ook to
Webster's or a conmon understandi ng of what that is.

And under the zoning regul ati ons that neans a stay
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of 30 days or less. W have heard testinony for D rector
Zeilinger that this is not a transient use. She has --
you' ve heard testinony that there's -- over 75 percent of the
I ndi vi dual s stay nore than 120 and nost i ndividuals will stay
anywhere from 252 to 428 days, and sonetines as many as five
years.

There is evidence that there are other buil dings
in the District of Colunbia governed by DGS and DHS such as
107 Wayne Street, which has a C of O issued in 2012 that
says, apartnent building. There's additional evidence for
Irving Street that has a 2014 Certificate of Gccupancy for
an apartnent buil di ng.

There was no testinony provided by any expert of
t he Appel |l ant that asserted why this definitional use should
be any different or how the physical construction of these
units sonehow differentiates froman apartnent building. W
did hear, however, clear testinony from the zoning
adm ni strator that this definition is nmet under apartnent in
regards to separate kitchens, a separate bathroom and its
own individual living style.

In addition to that, the program here from a
tenporal perspective is to get these individuals to
per mnency, which takes | onger than 30 days. The goal is to
provi de them these services. These services require, as we

said, nostly longer than 90 days. Typically, anywhere to,
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you know, over 400 days. But the goal is to provide the
per manent needs to get themto that | ong-term goal.

| just want to say that this is not an energency
shelter because it is not a tenporary house. W have clearly
provi ded evidence explaining the difference between the
energency shelters that pursued BZA relief and the fact that
t hose pursued BZA relief because not of who was living in
t hem

Not because of the fact that individuals are
experienci ng honel essness were |living in them but rather
because of the physical condition of the site. The fact that
they didn't have their own bathroom in nost instances and
that they had a shared kitchen and that they had shared
comon areas. Those are the physical characteristics as to
why those applications sought energency shelter.

"1l end with a quick statenment that the zoning
adm ni strator properly issued the decision based on the
nmeani ngful connection given the fact that the definition
under 309.1, the first sentence -- the second sentence says,
structures or sections shall be considered part of a single
building if they are joined by a connection that is,
sem col on.

The term that is then defined is a connection
It's not the entire building. |It's not the passage. |It's

only the connection. And then that connection has to neet
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A B, C and D. Here, it is. It's fully above grade. There
was testinony fromthe zoning adm nistrator that the grade
I s angl ed. It was the solid red line, not the dotted red
line, that the Appellants were referencing.

There was testinony that you wal ked literally out
of the door onto a plaza at the finished grade. It is
encl osed, which is not in question. It is heated as was
relinquish or kind of a step back fromthe Appellant, and is
evi denced by the nechanical plans.

And then the | ast point, | think, just kind of the
bi ggest issue that was discussed was D. And it can be one
or the other. Here, we are saying it is not common space,
but rather it is two, space that is designed and used for
free and unrestricted access. There was no testinony by the
Appel l ant to prove or show any | egal standard or any zoning
decision that is different here.

The zoning administrator stated that, in many

ot her cases, he has found that fob access, so long as both

portions of the structure have use to freely use it, is
sufficient under his interpretation. That interpretation
shoul d still be given deference today and shoul d be found to

satisfy 309.1(d)(2) in finding that it is a neaningful
connecti on.
Based on that, we appreciate the Board' s tine and

believe that they should affirm-- and | al so say that there
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Is the pending notion for tineliness and that there is
evi dence given that the Appellant did have know edge of the
foundation permt. And the Board can nake their decision.
But we think if they nake the decision on the nerits that the
nmerits al so show that the case shoul d be denied. Thank you.

CHAI RPERSON HI LL: Ckay. Does the Board have
anyt hi ng el se?

UNI DENTI FI ED SPEAKER:  No.

CHAI RPERSON HI LL: Ckay. M. My, when can we --
| think we're going to have to go back, |look at the files,
and even the testinmony. And so, I'mnot going to be able to
do anyt hi ng, obviously, today.

MR, GAMBRELL: Chairman Hill, quickly.

CHAl RPERSON HI LL:  Sure.

MR, GAMBRELL: I'msorry to interrupt.

CHAl RPERSON HI LL:  Sure.

MR. GAMBRELL: | know you have to go.

CHAl RPERSON HI LL:  Sure.

MR. GAMBRELL: Ms. Mol denhauer referenced sonme C
of G that we had not seen before. Wul d we have an
opportunity -- one, get an opportunity to | ook at those and,
two, to review them and analyze them and give the Board
i nformati on about what they conmunicate to the Board in
relation to energency shelter or apartnment use?

CHAI RPERSON HI LL: | don't think they were part
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of the record before, actually. You' re speaking of it in
your conclusion. You nentioned sone C of Os that you had
spoken to, to the -- during your testinony as Certificate of
Cccupanci es that were shelters, but they were being -- but
they were apartnent buil dings, right?

And so, | think that we had tabled that in terms
of whether we wanted themor not in the record. And so, |
guess |'m asking the Board now, is that sonething that they
or we want in the record?

VI CE CHAI RPERSON HART: Yeah. | don't -- when you

brought it up -- I"'mtrying to look at this as a -- as this
case, which has a -- which has quite a nunber of docunents
in it currently. |"m not sure that the C of Gs would be
hel pful for us, so I would not want to have them in the

record. So, that's where | am

CHAI RPERSON HI LL: Okay. | don't think you need
them-- we don't need themin the record and so we'll just
strike the whol e discussion about the C of Gs, okay? And
we're just going to go ahead and | ook at what we have in the
record currently, M. Ganbrell, okay?

Al right. So, let's see -- all right. So,
M. My, interns of when we can deliberate on this, when is
Commi ssi oner Shapiro back with us agai n?

MR, MOY: M. Shapiro returns on March the 25th,
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CHAI RPERSON HI LL: Conmm ssioner Shapiro's just

sharing his schedule wwth ne and '"'mtrying to figure out --

Al l right. So, March 25t h, we can do
del i berati ons.

MR MOY: Yeabh. So, I'm assumng this is for
deci si on maki ng, M. Chairnman?

CHAI RPERSON HI LL:  Yeah. You close the record?
We're going to -- do you guys need anythi ng?

MR MOY: You're not asking for any suppl enent al
I nf ormati on?

CHAI RPERSON HI LL: | don't think we need anyt hi ng,
no.

MR, MOY: | just wanted to check.

CHAI RPERSON HI LL: Yeah. | think there's a |ot
there to chew on.

MR, MOY: Ckay. Yeah.

CHAI RPERSON HI LL: Okay. Al right. GCkay. All

right, everyone. |It's obviously been a very long time for
all of you and we appreciate it. And if we seem short at
times, | apol ogize. It's also just a long day for us up
her e. So, | hope you guys have a nice evening and we're

going to be deliberating on the 26th.
It is sonmething that we don't take testinony and
so, you know, you can either watch --

( Si mul t aneous speaki ng.)
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CHAI RPERSON HI LL: ['m sorry, |'m sorry, I'm

sorry. March 25t h. March 25t h. And we don't take
testinony. So, you know, if people want to cone, they can
cone, but you can also watch it online. Oay? Al right.
Everybody have a nice evening. Thank you. M. My, is there
anything el se before the Board at this tinme?

MR MOY: Nothing fromthe staff, sir.

CHAI RPERSON HI LL: Ckay. Thank you. We're
adj our ned.

(Wher eupon, the above-entitled matter went of f t he

record at 6:03 p.m)
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